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NOABEAOMCTBEHHOCTbL U NOACYAHOCTD
AEN O 3ALUMUTE NPAB UHTEJIJIEKTYAJIbHOMU

COBCTBEHHOCTH
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JURISDICTION AND COGNIZANCE OF CASES
ABOUT PROTECTION OF INTELLECTUAL PROPERTY

RIGHTS

B HacTtosLeri ctatbe OCBELLEHbI akTtyalJlbHble BOrpOChkl, CBsI3aHHbIe, C 0-

BbILLEHNEM 3P HEKTUBHOCTU MPAaBOBOY CUCTEMbI OXPaHbl Pe3y/IbTaroB UHTEJI-
JIEKTYaJIbHOV [esTe/IbHOCTU. ABTOPaMM PACKPbIBAKOTCS OCHOBHbIE 3J1EMEHTbI
MexaHu3dma PeryinpoBaHus v CTUMYJINPOBAHNST TEXHOJI0MMYECKOro pa3BuTuns
3aKkoHoAAaTe /IbHOM 3alUnTbl NpaB UHTEJIEKTYalbHOVM cOOCTBEHHOCTH. Kioye-
BbIM BOIMPOCOM Ha PaHHUX CTaAusIX 3aLUmnThl IBJISETCS NpaBuibHOe orpesesie-
HMe NoABeAOMCTBEHHOCTY Y MOACYAHOCTU TOro WM MHOro crnopa. OLwmbo4Hoe
onpeneneHne rnoaBeAOMCTBEHHOCTY U MOACYAHOCTU MOXET MPUBECTU K HE-
61aronpusITHLIM /151 3asIBUTEJIS1 IOC/IEACTBUSIM, B TOM YMCJIE K OTKa3y aAMMUHN-
CTPaTyBHOro wau cynebHoro opraHa B npeaoCcTaBieHUV 3aLUNTbI.

KnioyeBbie cnoBa: noacyaHOCTb, NOABEAOMCTBEHHOCTb, MHTEJI/IEKTYa b-
Hasi COBCTBEHHOCTb, aBTOPCKOE MpaBo, 3aLlumTa rnpas, cys.

This article highlights the current issues related to improving the efficiency
of the legal system of protection of intellectual activity’s results. The authors
reveal the main elements of the mechanism of regulation and stimulation of
technological development of legislative protection of intellectual property
rights. A key issue in the early stages of protection is the correct determination
of the jurisdiction and cognizance of a dispute. Erroneous determination of ju-
risdiction and cognizance can lead to adverse consequences for the applicant,
including the refusal of the administrative or judicial authority to provide protec-
tion.

Keywords: jurisdiction, cognizance, intellectual property, copyright, pro-
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EBponenckuin cyn no npasam 4enoseka B
KoHTekcTe KOHBEHLMM O 3aLmTe nNpaBs Yeno-
BeKka M OCHOBHbIX CBOOOA, OTMeYaeT, 4To
HOPMbI HaUVOHANIBHOIrO 3aKOHO4ATENbLCTBA,
yCTaHaBnMBawLwme npeaesbl NoaIHOMOYMIA
CynoB cynebHOWM CUCTEMBI CTPaHbl, a Takke
npakTruka nx NMPUMEHEHNS HE A0JIKHbI Npe-
NATCTBOBATb y4acTHUKaM pasbupartenbcTBa
B MCNOSb30BAHUM [OO0CTYMNHOro CcpeacTsa
npasoBow 3awuTtbl [1]. Mpn nocTtynneHum
MICKOBOrO 3asiBNEHMS MEPBOE, HA 4YTO Cyabs
[O/KeH 06paTnTb BHUMaHME - 3TO COOTBET-

CTBME NOABEAOMCTBEHHOCTU U MOACYAHO-
CTW 3asiBNeHUsl, AaHHble HOPMbl pPernamMmeH-
TUPOBaHbl paxaaHCKUM MpoLeccyanbHbIM
kopekcom PK [2]. B nepByio o4yepeab HeOb-
XOOMMO 4YETKO pasrpaHuyMBaTh pPasnmyuns
NnoaBeAOMCTBEHHOCTU U NoAacyaHocTw. [eni-
CTBYyIOLLEE TpaXAaHCKOe MpOoLLeccyasbHOe
3aKOHOATENbCTBO, OCHOBBLIBAsSICb Ha Tpe-
6oBaHn KoHctutyumm PK, B cooTBeTCTBUM
C KOTOPbIM «HUKOMY HE MOXET ObITb 6€3 ero
cornacusi UsSMeHeHa nNoAcyaHOCTb, Npeayc-
MOTPEHHAas ANs HErO 3aKOHOM» [3], ycTaHo-
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BWJIO YETKOe pasrpaHnyYeHve nonsenom-
CTBEHHOCTM U NOACYAHOCTU Aen cyaam Pe-
cny6nunkun KazaxctaH. MpaBunbHOe NnoHMMa-
HVWE M NCMNONIb30BaHME MHCTUTYTOB MNOABE-
JOMCTBEHHOCTU U MOACYAHOCTU MO3BONSET
ONpefennTb, Kakon cyn sBAseTcs Komne-
TEHTHbIM CYAOM MO PACCMOTPEHUIO KOH-
KpeTHoro gena. lNpaBuna noaBeaoOMCTBEH-
HOCTW MNO3BOJIAIOT ONPeaennTb Kpyr nen,
paccmaTtprBaeMbIX TEM UV MHBIM OPraHoM.
[MoaToMy NOABEAOMCTBEHHOCTb MPUHATO
paccmaTprBaTb B OCHOBHOM KakK CUHOHUM
npeamMeTHon komneteHumn [4]. MpumeHn-
TenbHO K cyay (cyaebHasi NoABEAOMCTBEH-
HOCTb) peyb MAET O KPYre rpaxaaHCcKux gen,
pPacCcMOTPEHME 1 pa3peLLeHne KOTOPbIX OT-
HEeCeHO K KOMMeTeHuMn cyaa.

BanmonanHa 3.X. cumTtaer, yTo: «[loaBe-
JOMCTBEHHOCTb - 3TO pasrpaHnyeHne KoM-
neTeHUMn CynoB OOLIEN PUCOMKLMM OT
Opyrux CyaoB, Hanpumep, apbuTpaxHbiX n
TPETENCKMX, @ TAKXKEe MHbIX OPraHOB, UMEIO-
LWKMX NpaBO paspeLlaTb onpeaesieHHble BO-
NpOChl Npasa B npeaenax CBOEN KOMNeTeH-
umn. Ecnn rosopntb 0 NoABEAOMCTBEHHO-
CTWU rpaXAaHCKMX CYAOB, TO K MX pacCMo-
TPEHUIO OTHOCATCH Aena o 3awmTte npas,
cB0OOO, N 3aKOHHbIX MHTEPECOB PaxaaH U
opraHmnsauuii». B ceoto odepenb «logcyn-
HOCTb - 3TO pasrpaHnYyeHne KOMMETEHLUUMN
CYZ0B MO PACCMOTPEHUIO AeN BHYTPU CaMOM
cynebHol cuctembl. To €CTb UMEHHO Nof-
CYLOHOCTbIO ONpeaensdoTcs NOJHOMO4YNA Cy-
ObW paspellatb onpeneneHHble Buabl Cno-
pos» [5]. MpaxaaHCKUM npoLeccyanbHbIM
KOOEKCOM onpegeneHa knaccubukaums
NOACYOHOCTU: MOACYOHOCTb  MPaXAaHCKMX
fen cneumanM3npoBaHHbIM Cyaam, cneuma-
NN3MPOBaHHbBIM COCTaBaM Cyaa u cyay T
AcTtaHbl, BepxosHomy Cyany PK, npenbsisne-
HWE 1CKa MO MEeCTy HaxOoXAeHNs OTBETUMKA,
no BbIBOPY UCTLA, NOACYAHOCTb HECKOSIbKNX
CBSI3aHHbIX MeXxay cobol aen, UCKAYU-
TenbHasa 1 4OroBopHas NoACYAHOCTb [2].

C nepexonom CTpaHbl K PbIHOYHOM 3KOHO-
MWKE MpPaBOBOE PErynMpoBaHME MHOMUX
chep [eAaTenbHOCTM roCcyoapcTBa 3HAYM-
TeNbHO N3MEHWUIOCh U PACLUMPUIOCE — NPO-
N3OLLNN KPYMHbIE U3MEHEHNSA B 3KOHOMMUYE-
ckon cdepe, B chepe OTHOLLEHNIA COOCTBEH-
HOCTW, MPOM3BOACTBA, KPYMHOrO TOPrOBOro
060poTa, CTPAxOBOW AEATENBLHOCTU, B chepe
OEeATeNbHOCTHN, CBA3AHHOW C NMpUMEeHeHnem
LeHHbIX Bymar n T.4. 1, Kak CNeAcTBue 3T0ro,
NPaBOOTHOLUEHNS CTaNX HOCUTb CIIOXHbIN U
KOMMJIEKCHBI xapakTep.B cBA3uM C aTumMm,
3HAYNTESIbHO yCUMIach PoJib Cyaa B 3aliuTe
npaB 1 3aKOHHbIX MHTEPECOB rpaxaaH 1 op-
raHusauuii, B cyaax BO3pocio Yncno obpa-
LLEHWI, ANS PaCCMOTPEHUS KOTOPbIX HEOO-
xoguma yskas cneuuann3auums B Takux OT-
pacnsx npaea, kak G1HaHCOBOE, HaNorosoe,

TaMOXeHHoe 1 T.4. [6]. Bce 310 06ycnoBneHo
CJIOKHOCTbIO MPaBOMPUMEHUTENIbHOIO MpPO-
uecca, Tpebyiollero oT cyaei 6onee LINPO-
KOro opuanyeckoro Kpyrosopa, ry6oKnx
3HaHUI KaK TEeOPEeTUYECKMX BOMPOCOB KOH-
KPETHbIX OTpacner npaea, Tak U NPakTUKN Nx
npumMmeHeHus. MosBUAUCL HOBbIE KaTeropum
nen, KOTopbIX A0 Hayana CTaHOBJIEHUSI CYy-
nebHor pedopMbl B NMpakTUke KalaxcTaH-
CKMX cypoB He 6bi10. K gaHHoOM kateropum
MOXHO OTHECTW Aena o 3alluTe npaB UHTEer-
nekTyanbHOM COBCTBEHHOCTH.

B HacToswee BpeMs Hagiexallas oxpa-
Ha WHTeNNeKTyasbHOM COOCTBEHHOCTN 3a-
HUMaeT BeaylLliee NoJIoXeHne Npu 3akye-
HUM MEXroCYyAapCTBEHHbIX U MeXnpaBu-
TENIbCTBEHHbIX COMNalleHNn SKOHOMUYECKO-
ro xapaktepa. He cnyyanHo nosTomy B
MpaxaaHckom koaekce Pecnybnvkn Kasax-
CTaH npaBy WHTeNekTyanbHON COOCTBEH-
HOCTW MOCBSILLEH pa3aen 5, KoTopblii 00be-
ouHaeT 78 ctatel [7]. 3HaHne faHHbIX HOPM
3aKoHa MO3BOJISET NPaBUJIbHO ONpeaenTb
KpYyr OokasblBaHWUS U, cnepoBaTesibHO, 3a-
KOHHO 1 0OOCHOBAHHO PacCMOTPETL 3asB-
neHHble TpeboBaHus. B uensx npoBepku nc-
NnosiHeHMst 3akoHodaTeNnbcTBa B chepe UH-
TeNnneKTyanbHOM cCOBCTBEHHOCTM NPOBOAAT-
€S NPOBEPKM KOMMETEHTHbIX FOCYAAapPCTBEH-
HbIX OpraHoB. [ns NpPOBEpOK XO3SNCTBYIO-
WYX CYOBEKTOB, WUCMOMb3YIOLWMX O0ObEKThI
VMHTENNeKTyanbHoOn COBCTBEHHOCTU, Bbipa-
6oTaHa MeToavKa Takux NpPoBepoK rocopra-
HaMn N, 4YTO OCOBEHHO BaXHO, MeToauye-
ckve  pekoMeHpauuu,  onpegaensolme
yuwiepb, npuYMHEHHbIM npaBoobnagaTento
npu HapyweHun ero npae. MpaBooxpaHu-
TeJIbHbIE OPraHbINMPUHUMAIOT akTUBHOE y4a-
cTVe B 3aluTe npaB aBTOpoB. BmecTte ¢
TeM, 04EeBUOHO, YTO Hanbonee 3anMHTEPECO-
BaHHbLIM JINLOM B 3aLUMTE CBOWX NMpaB SBMs-
€TCcsl caM aBTOp N306peTEHNS NN NPon3Be-
neHus. NMpaBo aBTOpCTBA NPEeACTaBAsSET CO-
60 nMpaBO NIMYHOCTW MPU3HaABATbLCHA aBTO-
poM npounaBeneHns, n3obpetTeHns n Tpebo-
BaTb TAKOro NPU3HaHUS OT BCEX APYrvX L,
C aBTOpamMu 1 coaBTopamMm 06beKTa NHTES-
NeKTyaNbHO COOCTBEHHOCTUN CBSI3aHbl BCE
JINYHbIE HEMMYLLLECTBEHHbIE U UMYLLLECTBEH-
Hble Mpaea Mo NoBOAY AaHHOro obwvekTa.B
cnyyae HapylleHUs npaBa WUHTennekTyab-
HOM COBCTBEHHOCTM NULLO, YbE MPABO Hapy-
WeHo, BMpaBe npeabsBuTb 0693aTesb-
CTBEHHbIN UKW OENNKTHbIN Mckn.3a 3aLmTomn
3TUX NpaB ux obnagaTenn Moryt obpaTnTb-
CS1 B cy[, OHW BripaBe TpeboBaTb NPMU3HaHUS
CBOWX MpaB, BOCCTAHOBMIEHUS MOJIOXEHUS,
CyLLLEeCTBOBABLUErO 4O HApyLUEeHWs npaea, u
npekpalleHs OencTBUM,  HapyLlaloLwmx
npaBo WY Co34a0LLNX YrPO3y ero Hapylue-
HUS, BO3MELLEHUNS MPUYNHEHHbIX YObITKOB, a
TaKkke MPUHATUS MHBIX NPenyCMOTPEHHbIX
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3aKOHOAATENbHbIMY akTaMn Mep, CBS3aH-
HbIX C 3awwmTon nx npas. Cpean o6bLEKTOB
npaBa MWHTENNEKTyaslbHOW COBCTBEHHOCTU
MpaxpaHcknii kogekc Pecnybnukm Kaszax-
cTaH (cT. 961) BblAenseT age rpynnel: 1) pe-
3yfbTaTbl WHTENNIEKTYallbHON TBOPYECKOMN
LEeAaTenbHOCTH, 2) cpeacTesa MHANBUAOyanm-
3aumMn y4aCTHUKOB rpaxaaHCcKoro obopora,
TOBapoB, paboTt uam ycnyr. K pesynstatam
VHTENEeKTyaslbHOM TBOPYECKON AeATeNbHO-
CTM OTHOCSATCS Takme NpoayKTbl TBOPYECKO-
ro Tpyga Kkak npovu3BeneHns Hayku, nutepa-
TYPbl U UICKYCCTBA; NCNONHEHWS, GoHOrpam-
Mbl M TMepegayn OpraHusaumin BELLAHUS;
n306peTeHns, None3Hble MoOAENU, MPOMbILL -
NeHHble 06pasubl; CENEKLIMOHHbIE OCTUXE-
HWS; TONOMIOTMN MHTErpPasibHbIX MUKPOCXEM;
HepackpbiTas MHOpMaUUs, B TOM 4YuUCle
cekpeTbl NPOn3BOACTBA (HOY-Xay) n gpyrue
pes3ynbratbl MHTENNEKTYaIbHOM TBOPYECKOMN
0eATeNbHOCTM B Clyyasx, NpeaycMOTpPeH-
HbiX K 1 MHbIMN 3aKOHOOATENIbHbIMU aKTa-
Mu [8]. K cpepctBam umHOMBUAOyanm3auum
y4aCTHUKOB rpaxaaHckoro obopoTa, ToBa-
poB, paboT MM ycayr oTHocaTcs: GUpMeH-
Hbleé HAMMEHOBAHUSA; TOBAPHbIE 3HAKN (3Ha-
Kn 0OCNYXMBaHWSA); HAUMEHOBAHUS MEeCT
MPOUCXOXOEHNSA (YKa3aHUs MpPOUCXOoXae-
HVS) TOBAPOB; ApYyrne cpeacTsa UHAMBMAY-
anusauum y4acTHUKOB rpaxaaHckoro o6o-
poTa, TOBapOB 1 yCNyr B Ciy4asx, npenyc-
MOTPEHHbIX paxaaHcknm kopoekcom PK un
3akoHozaTtesibHbIMU akTamum PK.
BctynneHne Pecnybnuku KasaxctaH BO
BceMUpHYIO TOProByld oOpraHm3auviio U
4YneHCTBO B EBpasmMinckomM 3KOHOMMYECKOM
COl03e CTaBAT HOBblE 3a4a4M Mo obecneye-
HUIO NpaB UMHTeNNeKTyanabHOW COOCTBEHHO-
ctn. OCHOBHbIMW HOPMATUBHBLIMWU akTamu,
PErynMpyloLWLMMM  OTHOLLEHUS, BO3HMKAO-
e no cnopam B 061aCTu MHTeNNeKkTyasb-
HOIW COOCTBEHHOCTU ABNSAOTCA: [paxaaH-
CKMI npougeccyasnbHblil kogekc Pecnybnmkn
KazaxctaH; NpaxpaHckuii kogekc PK; 3akoH
PK «O ToBapHbIX 3HaKax, 3Hakax o0Cnyxu-
BaHWS N HAMMEHOBAHMSA MECT MPOUCXOXOe-
HUa ToBapoB» [9]; MaTeHTHbIM 3akoH PK
[10]; 3akoH PK «O6 aBTOpckOM rpaBe u
CcMeXHbIX npasax» [11] n gpyrue. B uenom,
cnopbl B 06/1aCTU MHTENEKTYaNnbHOW CO6-
CTBEHHOCTU, paccMaTpuBaeMble cneumanu-
3MPOBAHHLIM  MEXPAMOHHBLIM  3KOHOMUYE-
CKMM CyOO0M MOXHO YCJ/IOBHO pasfennTb Ha
cneayloue KkaTeropum: gena no ocnapvea-
HUIO PELUEeHU YNOIHOMOYEHHOIO opraHa B
nvmue AnennsumoHHoro coseta [enaprta-
MeHTa Mo MNpaBaM UHTENNIEKTyalbHOW COo6-
CTBEHHOCTU MwuHucTepcTea octuumn Pe-
cnybnukn KasaxcTtaH; gena no ocnapuea-
HUIO perncTpauum TOBapHbIX 3HAKOB; Aena
no vuckam BnagesnbLueB TOBAPHbIX 3HAKOB K
nnuam, HenpPaBoOMEPHO, NCMOJIb3YIOLLIMM TO-

BApHbIE 3HAKW; Aena no Mckam aBTOPCKMX
obuiecTB (KazaxcTaHckoe aBToOpcKoe oblLie-
cTBO, PecnybnukaHckoe 0O6LLECTBEHHOE
ob6benmHeHne «IcnoNHNTeNN Kasaxckux rne-
CEH») K ML, aM, HENPaBOMEPHO MCMOMb3YH0-
WMM aBTOpCKne npownsBeneHuns. Cnopbl 0
3alUnMTe HapyLLIEHHbIX aBTOPCKMX U CMEXHbIX
npas NOACYAHbI PANOHHbBIM (FOPOACKUM) CY-
JaMm, a Takxke cneumanm3npoBaHHbIM MeX-
pPafioHHbIM 3KOHOMWYECKMM Cydam, ecinu
CTOpPOHamMu B Crope SBASIOTCS opuanye-
cKkMe nmua 1 HameuayasnbHble NpeanpuHm-
MaTtenu, n noasexar pacCMOTPEHMIO B MO-
psiaKe MCKOBOro npom3eoacTea. [MpaBom Ha
npeabsiBfieHne ncka o6nanaoT kak puamnye-
cKkme nuua (aBTopbl, COaBTOPbI, UCMOHUTE-
nn, npou3soauTenn ¢GoHorpamMmm, Hacnepn-
HUKM, NpaBoobnagarenn), TaKk n Lpuanye-
ckue nvua (opraHmsaums apupHOro 1 Ka-
6enbHOro  BELWaHus, opraHu3aumm no
YNPaBAEHNIO WUMYLLECTBEHHBIMU MpaBaMu
aBTOPOB U UCMNOJIHUTENEN HA KOJITEKTUBHOMN
OCHOBE, YMNOJIHOMOYEHHbIA OpraH npu oT-
CYTCTBUW HAClegHMKOB aBTOPOB 1 UCMOSHU-
Tenen).

Vicku no cnopam O 3almuTe aBTOPCKUX U
CMEXHbIX MpaB NpeabsBAaOTCS MO NpaBu-
namM NoACyAHOCTU, YCTAHOBJIEHHBIM [1aBOM
3 TTIK PK, To ecTb Ha cnopbl AaHHOM KaTero-
puM pacnpocTpaHsioTcs oblime npasuna
NOACYAHOCTM MO MECTY HaxXOXAEHUS 1 NMpPo-
XMBaHUS OTBETYMKA, a B Crlyyasix, npenyc-
MOTPEHHbIX aBTOPCKUM W JINLEH3NOHHBLIM
[OroBopoM, -npaBufia LOroBOPHOW NOA-
cyoHocTn [2]. Uckm K nvuam, Henpasomep-
HO MCNOJb3YIOLLMM aBTOPCKNE Npom3Beae-
HWS B BOMbLUEN YacTu nogaloTcsa AByMs 06-
LeCcTBeHHbIMU 06beanHeHnammn 00 «Kasax-
CTaHckoe aBTopckoe ob6uwecTtBo» u POO
«KazaxcTtaHckoe 06LWeCTBO NO yNpaBAeHUIO
npaBamMn WHTENSIEKTYyalbHOM COOCTBEHHO-
CTU», KOTOPbIE OCYLLLECTBASIOT 3aLUNTY NpaBs
WCNOMHUTENEN 1 npou3BoanTenenn ¢OoHO-
rpamm. CyTb MCKOB CBOAUTCS K TOMY, 4TO
MeXAy yKa3aHHbIMN OOLLECTBEHHBIMY 00b-
eNHEeHMSMKN N OTBEeTYMKaMM (Kak npaBuo,
aTO nMpeanpuatnsa B chepe pecTtopaHHOro
6u3Heca) nmetoTcs, nMbo OTCYTCTBYIOT NK-
LIEH3NOHHbIE AOrOoBOpa Ha MUCMOb30BaHKeE,
NpourpbiBaHME NPON3BEOEHNIN OTEYECTBEH-
HbIX 1N 3apyOexXHbIX aBTOPOB M KOMMO3UTO-
POB, C KOTOPbIMU UCTUBI UMEIOT INLEH3NOH-
Hble forosopsbl. Kak npaeuno, obecTtsa 06-
paLaloTCca B Cy[, 3a B3bICKAHNEM 3340JKEH-
HOCTM MO BO3HarpaxgeHuto. Crtatbenn 39
3akoHa PK «O6 aBTOpCKOM rnpaBe U CMeX-
HbIX MpaBax», NPeayCMOTPEHbI Cly4yan uc-
nosiHeHnss 6e3 cornacus NpPoOV3BOAUTENS
¢oHorpamMmebl, ony6INMKOBAHHOM B KOMMEp-
YEeCKUX LLEeNsX, U UCMOJSIHUTENS, 3anMCaHHo-
ro Ha Takon oHorpamMmme, HO C BbINJATOM
BO3HarpaxaeHusl, a UMeHHO nyBsinyHoe Uc-
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nonHeHve doHorpammebl; nepegadn GoHo-
rpammbl B apup; coobuieHne doHorpaMmmel
ona BceoOwero cBegeHua no kabdenio.
Cb6op, pacnpeneneHve u Bbiniata BO3HA-
rpaxaeHns, NpeaycMoTpeHHoro n. 1 cT. 43,
OCYLLECTBAIOTCA OOHOW U3 OpraHmM3aummn,
yNpaensoWmyx npaBamMu MpPOU3BOANTENEN
doHOrpaMmm 1 NCNONTHUTENEN Ha KONNEKTUB-
HO OCHOBE, B COOTBETCTBUM C COIMALLEHN-
eM MeXay 3TuMu opraHusaumamn. Ecnum
3TMM COrMalleHNeEM He npenycMOTPEHO
VHOE, YKa3aHHOEe BO3HarpaxneHme pacrpe-
LensgeTcsa Mmexny npoumssogutenem ¢oHo-
rpamMmmbl 1 UICMIONIHUTENEM NOPOBHY. Pasmep
BO3HArpaxneHusa 1 ycrioBUS ero BbinnaTtbl
onpenensiioTcs cornaweHmemM Mexay nosb-
3oBatensaMu GoHorpamMmel UM obbeamHe-
HUSIMUM (accoumaumsMmn) Takmx noab3oBarte-
Ner ¢ OAHOWM CTOPOHLI, U OpraHu3aumsamm,
yrpaBAgoWwyMmM npaBaMmm Npon3BoguTenen
doHOrpaMmm 1 NCNOSHUTENEN, C APYrOn CTO-
POHBI, @ B Cily4ae, eCnv CTOPOHbI HE A0CTUr -
HYT TaKkoro cornalleHus — ynosiHOMO4YEHHbIM
opraHomMm. Pasmep BO3HarpaxpeHusa ycra-
HaBNVBAETCS 3a KaxXAbll BUO UCMOJIb30Ba-
HUS1 POHOrpamm.

Ha mnckm o 3awmTe nnMYHbIX Henmylle-
CTBEHHbIX NpaB (MpaBo aBTOPCTBA, NPaBo Ha
aBTOPCKOE MUMS, NpaBo Ha obHapogoBaHue,
npaBo Ha OT3bIB, MPABO HA HEMPUKOCHOBEH-
HOCTb NPON3BEOEHUS, NPABO Ha 3aLUUTY pe-
nyTauum aBTopa) MCKoBasi 4aBHOCTb HE pac-
NPOCTPaHSETCS, MOCKOJIbKY 3TV NpaBa sBsi-
I0TCA HeoTdyxgaembiMmn. K nckam nmylie-
CTBEHHOro xapakrtepa (0 B3bICKaHMN FOHO-
papa no AoroBopy aBTopa C Mnosib3oBaTte-
neM, 0 B3biCKaHUK yulepba, goxopa, nony-
YEHHOro B pedynbTaTe HapylLleHUs aBTop-
CKOro npasa, KOMMeHcaumn 1 T.4.) npume-
HAeTcs OOLUMIA CPOK MCKOBOW [aBHOCTW,
yCTaHOBNEHHLIN cTaTtbeirn 178 TK PK B Tpu
roga [12].Nopsnok npeabaBneHns ncka no
[aHHOW KaTeropuu Oen perynmpylTcs npa-
Bunamu masbl 14 MK PK, npexpne Bcero ¢
cobniogeHmemMm TpeboBaHuin ctatbenn 150-
151 MK PK.

[na npaBunbHOro onpegeneHuss noa-
CYOHOCTM OAHHOW KaTeropum aen, koraga uck
npeaobsaBnAseTcs B Cyh OpraHu3auumen,
yNpasnsiowen MMyLLLECTBEHHbIMW NpaBamMm
Ha KOJINIEKTMBHOM OCHOBE B MHTEpPECax aBTo-
pa, cyaam cnegyeT YyTOYHATL Npoueccyarnb-
HO€E NOJIOXEHME CTOPOH, MOJIHOMOYMS opra-
HM3auUMW Ha npeabsiBlieHMe ncka, npeayc-
MOTPEHHble B JOBEPEHHOCTU nMbo B AOro-
BOpE.

VickoBble 3asgBneHus1, NogaBaemMble opra-
HU3aUMAMN, YNPaBASIOWVMN UMYLLLECTBEH-
HbIMW NMpPaBamMu Ha KOJINIEKTUBHOWM OCHOBE B
VHTEPECax aBTOPOB, N0 (pakTam HapyLleHNS
VIMYLLIECTBEHHbIX MNpPaB aBTOPOB, 4JIEHOB
yKa3aHHbIX OpraHu3auni nam npeacrasuTe-

e, Npu HaNM4YMM COOTBETCTBYIOLLMX MOSI-
HOMOYMIN Ha NPeabsaBIEHNE NCKa, Noaexart
paccMOTpeHNo B cydax o0OLiel opucamk-
umn.Takum o06pas3om, BaxXHOCTb Bblbopa
noacyaoHOCTU ucka urpaet ocobyto ponb B
Cynoonpon3BoACTBe, Tak Kak npu ee Henpa-
BUJIbHOM BblBOpeE cyabs 06513aH BO3BPaTUTb
MCK, YTO MoBfne4yeT 3a coboi 3atarmeaHue
paccMoTpeHnsa aena, AONOSIHUTENbHbIE 3a-
TpaTbl CTOPOH. NHCTUTYT NOACYAHOCTU HAB-
nsetca obasaTeNibHbIM ycioBMeM obecne-
YeHUs1 3aKOHHOCTU OTEYECTBEHHOIO NPaBo-
cyaus, Tak Kak ropaHTUpPyeT 4eTkoe (PyHK-
LMOHNPOBaHMe cynebHon cuctembl 1 npa-
BUJIbHOE paccMmoTpeHne pen.dakrtopamu,
OCTOXHSOLWMMKM 0bpalleHue B ¢y, B clydae
HapyLleHns aBTOPCKOro npaea v paspeLue-
HMe cygamMu Aen OaHHOW KaTeropuu, saBns-
I0TCS: 1) CNOXHOCTb aBTOPCKOro 3aKOHOAA-
TeNnbCTBa; 2) OTCYTCTBME NOAPOOHOro KOM-
MeHTapus K HopMam aBTOPCKOro npaea; 3)
OTCYTCTBME LIMPOKON MHDOPMALUN O KOH-
KPEeTHbIX (akTax 3aLmTbl CYyJOM aBTOPCKUX
npas. Mpn 3aknOYeHN aBTOPCKUX/NNLEH-
3MOHHbIX [O0OrOBOPOB MHOrg4a BO3HUKAET
CMeLUeHNe MNOHATUIN aBTOPCKOro npasa u
CMeXHbIX NpaB. HekoTopble nonb3oBaTenu
OWMBOYHO MonaratoT, Y4TO, 3aK/o4MB A0ro-
BOP Ha MCMOJIb30BAaHNE CMEXHbIX MPaB, OHU
MOryT He 3aK/4aTb aBTOPCKUIA JOroBop, a
3aK/lo4MB aBTOPCKMIA OOrOBOP, OHW MOryT
HE 3akJoyaTb AOrOBOP Ha UCMOSIb30BaHME
CMEXHbIX NMpaBs. B npeane, kaxapin Nonb30-
BaTeNb OOJKEH 3akio4vaTtb Asa LOroBopa,
OOVH NO aBTOPCKUM Mpasam, a ApYyrowr no
CMEXHbIM npaBaM. HekoTopble Monb3oBa-
TeNn nonarawT, 4TO MNPU UCMOJIb30BAHUN
bOHOBOWV My3blkM HET HEOOXOAMMOCTU 3a-
KI04aTh aBTOPCKNIA AOrOBOP, Tak Kak OHU He
OpraHu3yloT KOHUEPTbI 1 HE MoJsy4alT O0-
Xo4 OT ux nposeaeHus. OaHako, CoriacHo
3aKoHy, aBTOp MMEET NpaBo Nojly4yaTb BO3-
HarpaxzaeHune 3a Kaxabl BUA, MCNOJb30Ba-
HUSA NPOW3BEAEHNN, B TOM YMCIE NYTEM MNy-
6 IMYHOro NCNOJTHEHNS (4TO BKJTHOHAET Takxke
GOHOBYIO My3blKy), BHE 3aBUCUMOCTU OT
TOro, nosnyyaeT v NoJb30BaTENb OT 3TOro
nPaAMON OOXOA4 WM HET. VMelTcs Takke
npobsemMbl NP Ha3HAYEeHUM 1 NPOBEAEHUN
3KCNEepTM3 B paMKax rpaxaaHCKux aen naH-
HOW KaTeropum, Ux NPOBeLEHNE NOpPy4aETCsH
rocygapCTBEHHbIM 3KCMEPTHbIM y4pexne-
HUAM ropoaoB Anmatbl U AcTaHbl LieHTpa
cynebHol  akcnepTusbl  MuHucTepcTBa
tocTuumn PK. OgHako cneunanncToB JaHHO-
ro npodunsa B 3KCNEPTHOM y4peXaeHNn no
ropony ActaHa HE MMEETCH, Ha3Ha4Yaemble
3KCNepTM3bl BO3BPALLAOTCHA, U KakK cnen-
CTBME CyA, nopyyaeT nx NpoBefeHne cnewum-
anmctam B ropoae AnmaTthl, KOTOPbIE B CBOIO
oyepenb MOBTOPHO UCTPebyoT y cyda 3a-
KITIOYEHUST OTAENbHbIX CMeuuanncTos, ¢ou-
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nonoroB. Ha aTo Takxke yxoauT anuTenbHoe
BPEMS, pacCMOTpPeHne aen 3aTarveaetcs. B
HacTodllee BpemMsa BO3HUKAET Heobxoam-
MOCTb B ryOOKOM N3YYEHUM 1 NMPaBUIbHOM
NPUMEHEHUN CYObAMU 3HAYNTENBHOIO 00b-
eMa 3aKoHoOaTeNbCTBa — Kak HauuoHalb-
HbIX HOPM, TaK 1 MeXAyHapPOOHbIX coryalle-
HWIA, KOTOPOE OHU PaHbLLE He NMPUMEHSANN.
MoaTtomy Heobxoamma Bonee y3kas cneum-
anusaumsa cyaein no paccMoTPEHUIO CMOPOB,
BbITEKaIOLLMX N3 aBTOPCKOro npasa v npasa
VMHTENNeKTyanbHOW COOCTBEHHOCTU, NPOBE-
[eHne CeMWHApPOB W KPYMbIX CTOJSIOB MO
[aHHOM TemMe C NpuBieYeHNEM MPaKTUKYIO-
LLMX IOPUCTOB N HAay4YHbIX COTPYOHNKOB, Cre-
LManmM3npyoLKYXCa Ha OaHHOW TemaTuke,
4TO cnocob6CcTBOBANO Obl MOBLILLIEHUIO KaYye-
CTBa PaCCMOTPEHUS e yKasaHHOo KaTero-
pyM, NOBLILLEHNIO MEXOYHAPOAHOro UMUL-
xa Pecnybnukmn KazaxctaH.HecobnioaeHue
npaBun NOACYAHOCTU Aen SABASeTCS OCHO-
BaHMEM /11 BO3BpaTa UCKOBOIo 3asB/ieHMs,
4yTO OTpaxeHo B cT. 152 MK PK.

B 3akntoyeHne MOXHO chenatb BbIBOA,

4YTO B CBETE MPOUCXOASLLMX B HACTOALLIMN
MOMEHT MPOLIECCOB pedOopMUPOBaAHUS CY-
nebHOoIM cUCTeMbl OCTAlOTCH HepeLLleHHbIMN
1 BO3HUMKAIOT HOBble NPOob6neMbl NoaABEAOM-
CTBEHHOCTU M noacyaHocTu. lMpouecc pe-
dopmMurpoBaHms cyaedbHON CUCTEMbI CNOX-
HbIA, TPEOYIOLINIA OUEHKM KaxKaoro wara u
€ero pes3ynLTaToB, A TOro, 4ToObl B UTOre
MPUBECTM K CO3OaHUI0 HaaJsiexallen opra-
HM3aUWM NpPaBOCYAMsl, COOTBETCTBYIOLLEN
npaBoOBOMY rocyadapcTtBy. B cBaA3uM ¢ aTum
HeobxoaMMo OTMETUTb BaXHOCTb BblOOpa
noACcyAHOCTU UCKa, KoTopas urpaeT ocobyto
pOJib B CYA0ONPOM3BOACTBE, TaK Kak Npu ee
HernpaBubHOM BblI6oOpe cyabs 0683aH BO3-
BpPaTUTb UCK, YTO B NOCNEACTBUM NOBeYeT
3a coboii 3aTarneaHne paccMOTPeHns aena,
a Takxke [0MNoSIHUTENbHbIE 3aTpaTbl CTOPOH.

MHCTUTYT NoaBeoOMCTBEHHOCTM U NOA-
CyOHOCTU aBnsieTCcst 00s3aTesibHbIM YCI10BU-
eM obecrnevyeHns 3aKOHHOCTU OTEYEeCTBEH-
HOro NpaBoCyaus, Tak Kak rapaHTUPyeT 4yeT-
Koe dyHKUMoHMpoBaHne cyaebHolr cucTe-
Mbl 1 MPaBUIbHOE PACCMOTPEHME aen.
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