YIOK 342.56

A. . N'ycbkoBa

MM Ne 2(50)-2015. cTp. 137—139

CYAEBHASA BJIACTb U MEXAHU3M
EE PEAJIUZALIMU NOCPEACTBOM

CYAEBHOIO NPABA

A. P. Guskova

JUDICIAL POWER AND THE MECHANISM
OF ITS REALIZATION BY JUDICIAL LAW

Crartbsi nocssiLeHa 0Co6eHHOCTSIM MexaHn3ma peasaindauynn Cy,ﬂe6HOﬁ

BJ1aCTU nocpeacTBoM cyaebHoro npasa. O60CHOBbLIBAETCS TE3NC O TOM, HTO
KOHUernuusi cyaebHOoro npasa npearosaraet co3gaHne Kak Haykv cynebHoro
rnpasa, Tak v co34aHne KOMI/AEKCHOV OTPac/iv rnpasa Ha OCHOBE YHUGuKaLmm
TeX MOJI0XKEHMI, KOTOPble 00bEANHSIIOT BOMPOCH! CYAeOHOM 3aLUnNTbl KOHCTU-
TYLIMOHHBIX Npas v CBOOO/ Yes10BeKa 1 rpaxaaHunHa. ABTOP MNPUXOANT K BbIBO-
Ay, 4TO KOHLEenT «cyaebHoe rnpaBo» npearosiaraet coeanHeHne B cebe HopMm
KOHCTUTYLIMOHHOIO, apbuTpaxHoro, aaAMMHUCTPATUBHOI O, rpaxaaHCckoro
Y YroJI0BHO-IpoLeccyasbHOro npasa. B pamkax 1akovi MHTerpasbHO OT-
pacnu rnpasa, Kakov sBaseTcs cyaebHoe rnpaso, A0JIXHa NpucyTcTBOBaTh
Takxe v cynebHas 3awmTa rnpas n cBobo YesioBeka u rpaxpgaHnHa, Kkak
peasibHOE NPeBOCX0ACTBO HAAEXHOro obecrneqyeHnss MexaHnama cynebHoui
Bs1aCTH.

KnioueBble cnoBa: cysebHas BiacTb, cyaebHoe npaso, cys, cyaebHas
3alymTa rnpas 1 cBo60/ YesioBeka v rpaxxaaHuHa.

The article is devoted to peculiarities of the mechanism of implementation
of judicial power by judicial law. The author justifies the thesis of the fact that
the concept of judicial law presupposes the establishment of science of judicial
law, as well as the complex branch of law on the basis of unification of those
provisions which unify the issues of judicial protection of constitutional human
rights and freedoms. The author comes to a conclusion that the concept of
‘judicial law’ presupposes the combination of norms of constitutional, arbitra-
tion, administrative, civil and criminal and procedural law. Within the frame-
work of such an integral branch of law as judicial law there should be judicial
protection of rights and freedoms as a real superiority of secure provision of
the mechanism of judicial power.

Keywords: judicial power, judicial law, court, judicial protection of rights
and freedoms.

MpaBocyaue, kak M3BECTHO, €CTb A0-
CTaTOYHO CNIOXHas U BMecTe C TeM egmHas
B CBOE/1 OCHOBE 0TPac/ib rocy4apCTBEHHOW
neatensHocTu. B cucreme cybbLekToB cy-
[0oMpon3BOACTBA CBOE UCKNIOYUTENIbHOE
nosioxeHne 3aHMMaeT, HECOMHEHHO, CyA,
MOCKOJIbKY TOJIbKO OH, IBASIICb OpraHom
rocynapCTBEHHOM BNacTu, ocylecTBnaeT
cynebHyto BnacTb. Mo cBoen npupoae cy-
nebHas BnacTb npeacrasnseT ocobyto dop-
MYy rocy4apCTBEHHO-BIACTHbIX OTHOLLUEHW
B cdhepe cynonpomnssoacTea. dTa BNacTb
HeobOxoauma, korga BO3HUKaeT NpaBoOBOW
KOHUKT, TpeObyoLLuii CBOero paspeLleHms
B cyAebHOM nopsake.

3ameTum, 4TO NpaBoBas AEATENbHOCTb
cyna no cBoei cyTu npencrtasnsgeT cobon
CJTIOXHYIO M BECbMa COAEepXaTefibHYI0 CO-
cTaBnsioLLyto cyaebHon cuctemMsl, koTopas
CBOMM Ha3HayeHneM Npr3BaHa BbINONAHATb
nosiHoMouns cynebHom BnacTu.

B3anmocesa3b 1 B3anMogencTenga npasa
1 cynebHoM BNacTu AocTaTouHo yoeamTenb-
HO noaTBepPXAaTCs GOPMyNNPOBKOIN, 060-
3HayeHHom B 4. 1 cT. 120 KoHcTuTyumnm PO
0 NOAYNHEHUN HE3ABUCUMBIX CYAEN TONbKO
KoHcTuTyumu n denepanbHOMY 3aKOHY.

CerogHsa cynebHas Bnactb — 39TO
€CTb HOBbIV NpaBOBOW PEHOMEH, pe-
aNbHO OENCTBYIOLWMNM KaK COBPEMEHHbIN
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obecneynTenbHO-NPaBOBO MEXAHU3M MO
3almMTe npaB 1 cBobO YenoBeka 1 rpaxaa-
HUHa. Kak HagnexuT nogyepkHyTb, cyaeo-
Has BNacTb CErofHsA 3acCy>XeHHO Npunoob-
peTaeTt CBO cneumdu4ecknin coumanbHoO-
NOJINTUYECKUI CTATYC, MOCKOJbKY TONbKO
OHa B Ny6/IM4HO-NPaBOBOM CMCTEMA UMEET
CaMOCTOSTENIbHYIO NpeaMeTHY0 061acTb.
MoatBepxpaaetcs 910 cT. 18 KoHCcTUTyuMn
P®d, B KOTOpOI1 yOEANTENBHO OTPAXEHO Bbl-
LeckasaHHoe.

Cnepyet Takke OTMETUTb, HTO PYHKLN-
OHMpytoLLas BO BCex popmMax Cyaonpomns-
BOACTBaA cynebHas 3awmTta npas U cBobof,
yesioBeka u rpaxaaHnHa npeacTaBiseT co-
060 KOMMIEKCHbIN MEXOTPacneBo MHCTU-
TYT POCCUNCKOro npasa. A 8To, Kak 3ame-
TUM, €CTb COBOKYMNHOCTb B3aMMOCBA3aHHbIX
HOPM, NHCTUTYTOB, COAEPKALLNXCS B pas-
JINYHBIX OTPAacngax nNpaBa v PeryanpyoLLmnx
NCKNIIOYNTENIbHO OQHOPOAHYIO Fpynny obLue-
CTBEHHbIX OTHOLLEHM B 061aCTK cyaonpo-
M3BOACTBA, NpeacTaBngas cobon mexoTpac-
NIEBOV MHCTUTYT POCCUINCKOro npasa.

OOLLEeCTBEHHbBIE OTHOLLEHMS, peryampye-
Mbl€ MpouEeccyasibHbIM NPaBoM, — 3TO MO
CYTWU €CTb OTHOLLUEHUS, KOTOPbIE BO3HMKA-
0T B NPOLLECCE OCYLECTBIEHNS NPaBOCY-
ans. B cBolo o4yepenb AeaTenbHOCTb cyaa
Mo BOCCTAHOBJIEHUIO HAPYLUEHHbIX NpaB "
cBOOO YenoBeka 1 rpaxaaHnHa, a Takxke no
npeaynpexneHnio Taknx HapyLleHni, npea-
cTaBnsieT cobon He YTO MHOE, Kak NPaBoCY-
auve. He cnyyaiio B cT. 18 KoHcTuUTyuum PO
3aKpenneHo NooXxeHne, B KOTOPOM 0cobB0
nogvyepknBaeTCcs, YTO nNpasa U cBoboObI
yenoBeka 1 rpaxaaHunHa obecrneymBatoTcs
npaBoCyanEM.

B o6beme obecnedyeHuns cynebHol 3a-
WKWTbl HE Cly4YanWHO AENCTBYeT egunHas
dyHKUMA cynebHol BnacTu, peanusyemas
noCcpeacTBOM KOHCTUTYLLMOHHOIO, rpax-
[AHCKOro, yrofoBHOro, agMUHUCTPaTmUB-
HOro, apbuTpaxHoro cyaonpon3BoaCcTBa.
dyHKUMOHMpPYOLWaa BO Bcex dopmMax Ccy-
[oonponsBoacTea cynebHasa 3awmTa npaB
1 cBoOOA YenoBeKa 1 rpaxgaHnHa TemM ca-
MbIM npencTaBnsaeT cob0o KOMMNNEKCHbIN
MEXO0TpPacneBoOn NHCTUTYT POCCUNCKOIO
npasa, COCTOALWMNIA N3 B3aUMOCBSA3aHHbIX
IOPNONYECKUX HOPM (MHCTUTYTOB), OTpa-
XalLWMNCcsa B pasfinyHbix OTpacnax npasa
VN PErynnpylowmin npu 3ToMm O4HOPOOHYIO
rpynny obuwecTBeHHbIX OTHOLWeEHWA. Mpn
3Tux obcToATENbCTBAX 0OOCHOBAHHO MO-
aBnseTcs Heo6XoAMMOCTb YHUDMLMPOBaTb
BCE BUAbl OTPAC/IEBOr0 NPOLLECCYyaIbHOrO
3aKOHOAATENbCTBA B OA4HO Lefioe — «cyaed-
HOE NpaBo».

B cBA3M C BblleCKa3aHHbIM BO3HMKA-
eT Heob6xoaANMOCTb OYHKLUNOHUPYIOLLYIO
HblHE BO BCex Gpopmax CyLonpons3BoacTea

cyneOHyto 3aWwmMTy npae 1 ceobon Yenose-
Ka 1 rpaxgaHunHa npeacTaBnsaTb HE MHaYe,
KakK KOMMAEKCHbIN MEXO0TPac/ieBON NHCTU-
TYT poccuinckoro npaea. B Hero cnepyeTt
BKJTIOYUTb IOPUANYECKME HOPMBbI (MHCTUTY-
Thbl), coaepXallnecs B pasnnyHbiX OTPacnsax
npaea, peryampytoLime OgHOPOOHYIO Fpynny
06L,EeCTBEHHbIX OTHOLLEHWUI. B cuny aToro
060CHOBAHHO MOsIBNSIETCA HEOOXOAUMOCTb
yHndunumposaTb BCE BUAbI OTPACNEBOro
npoueccyanbHOro 3akoHogaTenbcTBa B
OfHO uenoe, T. e. cynebHoe nNpaeo.

CynebHoe npao, ctano 6bITb, HAANEXUT
paccmaTpumBaTth Kak KOMMIEKCHYO OTpacib
npasa. KoHuenunsa cyanebHoro npaea, 3a-
MEeTUM, BO3HMKIIA ELLE B AOPEBOJIOLUMOHHbIN
nepuona, 1 npumMedaTesibHO TO, 4YTO elle 1
M. 4. PorHNLKMI B CBOE BPEMS NOAYEPKU-
Bal HANMYNE TECHENLLEN CBA3M YTONOBHOMO
CyO0mnpon3BoaCcTBa C NPOLECCOM rpaxaaH-
CKUM 1 agMUHUCTPATUBHLIM [1, C. 7].

YunTbiBasi, 4TO BOXHENLUNM CYLLLIHOCTHOM
cocTaBngoLWmMmM cyaebHom BAaCTM No Bbipa-
xeHuio B. C. LLIBeuoBa, aBngeTcsa «npaBo-
NPUMEHEHNE>», 1 fanee UM OTMEYEHO: «Mpa-
BO AenaeT cyA NpaBOBbIM, HO U NMPaBOBOM
cyn dopmupyeT, yTBEPXAAET U peannayeTt
npaBo. bes npaBoBOro cyaa n npaso, Takum
06pa3om, He MOXET BO3HMKaATb U CYLLLEECTBO-
BaTb» [2, C. 65].

Bonpocam cynebHoro npasa NOCTOSAHHO
YAENSETCS BHUMAHNE CO CTOPOHbI MHOTUX
3NINTHBIX y4eHbIX. [lymaeTcs, 4To co3gaHume
cynebHoro npaea Ha OCHOBE YHUbUKaLnm
NMoJIOXEeHU, 06 beaUHSALWMX BOMNPOCHI CY-
0ebHONM 3aWmThl KOHCTUTYLMOHHBIX NPaB 1
cBoOO/ yenoBeka 1 rpaxaaHuHa, No3Bo-
JINT peanbHO 3alMWaTh Npasa U ceo604bl
nnyHocTu. KoHuenuuna cyaebHoro npasa
He O0JIKHa NornowaTb UK 3aMeHsATb Npo-
ueccyanbHble oTpacnn. CynebHoe npaso
[OJIKHO NMpeacTaTth 34eCh Kak CIOXHAA KOM-
niaekcHas oTpacnb npasa. Bonpockel co3ga-
HUSA cynebHOro npaea, 3amMeTuM, Bcerga
OblIN B LLEHTPE BHUMaHUS U3BECTHbIX U BUA-
HbIX POCCUMCKNX YYEHbIX, BKJIIOHAsA Takxe W
COBETCKUI nepuog,.

Kak Ham npencrtaBnaeTcs, KOHUenuus
cynebHoro npaea npegnoniaraeTt co3gaHme
KaK Hayku cyaebHoro npaea, Tak U co3aa-
HME KOMMJIEKCHOW OTpac/iv npaBa Ha OCHO-
BE YHUPUKALNN TEX MOSTOXKXEHUN, KOTOPbIE
06beaVHSAI0T BONPOCHI CyaebHON 3aWmThbl
KOHCTUTYLIMOHHbLIX NpaB 1 cBoboA YenoBe-
Ka 1 rpaxgaHuHa.

CynebHas BnacTtb, 6yay4m ocoboi dpop-
MOW rocyaapCTBEHHO-BNACTHbIX OTHOLLEHWIA
B cdepe cygonpon3BOACTBa, BbICTYNAET Kak
MexaHW3M 3aLLUNTbl U BOCCTAHOBJIEHMS Ha-
PYLLEHHbIX MpaB NOCPEACTBOM NPaBoOCyaus.
N3 aToro cnenyet, 4To PyHKUMS cynebHom
3aLnTbl NO3BONISET 0ObEANHUTL BCE OTpac-

Problemy prava (Issues of Law) founders journal Ne 2 (50)/2015




N1 NpaBa B 0gHO — cyaebHoe npaBo, C TEM,
4yT06bI CyaebHasa BNacTb Morna BbicTynaTb
€ero cyObekToMm.

YuntbiBas, 4To cynebHoe npaso npea-
cTaBnseT cob0M KOMMJIEKCHbIN lopuanye-
CKUW MHCTUTYT, HEe 3aMeHsLWmni coboto
Apyrve lopnanyeckme otpacnm npaea, no-
CKOJIbKY B €ro OCHOBE 3a/10)XeHO €AVHCTBO
KOHCTUTYLMOHHbIX MPUHLMMNOB NpaBocyaus,
TO, cTano ObITb, OH €CTb CUCTEMA MpPaBa,
npuMeHsemMas B cynebHom npoLecce, no-
3BOJIFET BKJIIOHYATh B Ce0S Kak PErynsTmBHoe
npaeo, popmanbHoe (MpoLEeccyanbHOE), Tak
1 CyOO0yCTPOWCTBEHHOE.

[ToaTOMY OTMETUM, YTO rnaBHbIM dak-
TOPOM B MEXaHM3Me 3aliuTbl U BOCCTa-

HOBJIEHUWN HAPYLUEHHbIX MPaB BbiCTynaeT
MMEeHHO cyaebHas BnacTb, aBnaowWancs
npu 3TOM CBA3YIOLLMM 3BEHOM B 06ecneye-
HUU N 3aWMTe Npas U cBoOO YenoBeka 1
rpaxgaHuna. B ntore o0603Haunm: KOHUENT
«cynebHoe NpaBo» Npeanonaraet coean-
HeHue B cebe HOPM KOHCTUTYLIMOHHOT O, ap-
OUTPaXxXHOro, aAMUHUCTPATMBHOTIO, Fpax-
[AHCKOro M YroJIoBHO-NPOLUECCYasibHOro
npaesa. B pamkax Takon nHTerpasabHOM OT-
pacnu npaea, kakow apnsaeTcs cynebHoe
npaBo, A0JI)KHA NPUCYTCTBOBATb TAaKXe U
cynebHas 3awmTa npaB 1 cBoboa YenoBeka
M rpaxpaHuHa, Kak peajbHOe NPeEBOCXOA-
CTBO HaZleXXHOro obecneyeHns MexaHnama
cynebHol BnacTu.
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