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TO THE QUESTION ON THE CONCEPT
OF PRODUCTION SECRET (KNOW-HOW)
IN THE CIVIL LEGISLATION

Cratbs nocasiLeHa npobeme onpeaeneHus MNOHSTUS CEKPETA MPOU3BOL-
cTBa (Hoy-xay) B rpaxaaHCkoM 3akoHoaaTesibcTBe Poccuiickom depepaumnn.
B ctatbe npoaHann3npoBaHbl ero OCHOBHbIE 0COOEHHOCTH, MO3BOJISIOLME
paccmaTtpuBaTb HOy-xay B ka4ecTBe 0cob0ro o6bekTa rpaxaaHCckmx npas, v
Jes1aeTcs BbiIBOA 0 HEOOXOANMOCTY KOHKPETU3aLUMU B rpaxaaHCKoM 3aKOHO-
1aTesIbCTBE 3TOro roHsTHUs. LienecoobpasHbiM ceayeT npu3HaTb OTHECEHNE K
cekpetaM rnpou3BoACTBa TOJIbKO MHPOPMaLMy B HAYy4HO-TEXHUYECKON cepe
1 MHGOopPMaLMm 0 criocobax ocyLLeCTBIEHWS MPOodeCcCcnoHaIbHOV AesTe/1bHO-
ctu. B 3aknoueHvie ctatey npennaraetcs aBToOPCKOe OnpeneseHne noHITUs
cekperta rnpon3BoacTBa (HOy-xay), KOTOPOe MOXeT ObiTb 3aKPEerieHo 3aKOHO-
AatesibHO rnyTemM nameHeHus cT. 1465 paxaaHckoro kogekca Pd.

KnioueBble cnoBa: cekper npon3BoACTBa, HOy-xay, MHpopmaLms, KOM-
mMepyeckasi TariHa, oxpaHa Hoy-xay, [paxaaHckuii koaekc P®, 06bekT rpax-
JAaHCKMX npas.

The article is devoted to the problem of the definition of production secret
(know-how) in the civil legislation of the Russian Federation. The article analyses
the main features that allow consideration of know-how as a special object of civil
rights, the paper makes a conclusion on the necessity of specification of the civil
legislation of this concept. It is appropriate to recognize as production secrets
only the information in scientific-technical sphere and information on methods
of performing professional activity. In conclusion the article offers the author's
definition of production secret (know-how), which can be supported by law by
means of changing the Article 1465 of the Civil Code of the Russian Federation.

Keywords: production secret, know-how, information, trade secret, pro-
tection of know-how, the Civil Code of the Russian Federation, the object of
civil rights.

MaTuneTHun oNbIT NPakTUYEeCKOro Npu-
MeHeHUa YacTu 4 paxaaHCcKoro kogekca
Poccuiickon @epepaunm (nanee — K PO)
BbISIBUT PSiA, aKTyaslbHblE aCMeKTOB, Tpebyto-
LMX NEepeoL,EHKN C yYHeTOM COBPEMEHHbIX MO-
TpebHoCTen rpaxaaHckoro obopoTa. OgHMMm
N3 HUX ABNSIETCS M3MEHEHMe Noaxoa0B K No-
HUMaHWIO CYLLHOCTM CekpeTa Npon3BoACcTBa
(Hoy-xay). AKTyanusaums aToii Npobnembl
CBfi3aHa C TeM, 4T0 MHdOopMaums npnobdpeTa-
eT Bce 60JiblLiee IKOHOMMYECKOE 3HAYEHNE,
CTaHOBUTCS MOJSIHOMPaBHbIM 0ObLEKTOM rpax-
JAHCKMX NpaB, a OXpaHa CBEOEHNI B peXMME
HOY-xay OnpeaenseTcs kak anbTepHaTBa na-
TEHTHOWN OXpaHe TEXHUYECKUX peLleHunii’,

B cooTtBeTcTBMU CcO CcT. 1465 TK PD k ce-
KpeTy NpOn3BOACTBA (HOY-Xay) MOryT ObiTb
OTHeCeHbl CBefeHnsa Noboro xapakrepa
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(NMpon3BOACTBEHHbIE, TEXHNYECKME, SKOHO-
MUYECKMEe, OpraHn3aLmMoHHbIE U Opyrue), B
TOM 4YMCNe O pe3yfibTaTax UHTENNEKTyalb-
HOW 0EeATEeNbHOCTU B HAY4YHO-TEXHNYECKOM
codepe, a Takxe cBeageHns o cnocobax ocy-
LecTBNeHns NpodeccmoHanbHom aearenb-
HOCTU, KOTOPbIE UMEIOT OENCTBUTENbHYIO
NN NOTEHUMANbHYIO KOMMEPYECKYHO LEH-
HOCTb B CUJTy HEU3BECTHOCTU UX TPETbUM
nvuam, K KOTOPbIM Yy TPETbUX NNLL, HET CBO-
60HOro 4OCTYyrna Ha 3aKOHHOM OCHOBaHUN U
B OTHOLLUEHUM KOTOPbIX 06nagaTtenem Takmx
CBe[EeHNI BBEAEH PEXNUM KOMMEPYECKOM
TalHbI.

3akpenneHHoe B HacTosLee Bpems B 'K
P® onpepneneHne NnoHaTus cekpeTa npoms-
BOACTBaA (HOy-Xay) He B MOJIHOM 0ObeMe OT-
paxaeT ero CyLuHOCTb.

I
o1

FpaxpaHckoe
npaeo

|



!
o

FpaxpaHckoe
npaeo

b

Bo-nepBbiX, CNOPHLIM ABASETCHA UCMOJb-
30BaHMe B 3aKOHO4ATENIbHOM ONpPeneneHnm
NOHATUSA «CBEeAEHUS». MIcxoasa n3 TonkoBa-
HWS1 3TOrO C/I0BA, OHO O3HA4YaeT NO3HAHUS
B Kakoli-nn6o obnactun?. OgHako 6e3 Jonx-
HOro BHMMaHMS ocTanacb BOBMOXHOCTb UC-
NOJIb30BAHUS NOHATUS «MHDOpMauus». Nc-
X045 U3 TONKOBaHUS, nHpopmauma — 310
COO0O0LLEHVE, OCBEAOMISIOLLEE O MOJIOXE-
HUW OeN AN O YbeNn-HNOYAb AeaTesNbHO-
CTU, CBeLEeHMs 0 4eM-HMbyab®. HecmoTps
Ha 6IM30CTb 3TUX MOHATUN, OHU HE MOTYT
OblTb NPU3HaHbI TOXAECTBEHHbIMU. MNpea-
CTaBNgeTCs, 4YTO OnpeneneHne CywHocTm
cekpeTa Npon3BoaCcTBa (HOy-xay) OOJIXKHO
packpbiBaTbCS MOCPEACTBOM MOHATUSA «UH-
dopmauung», NOCKOJIbKY MMEHHO MH)OP-
Maumnsa oTpaxaeT KQ4E€CTBEHHYIO CYLLHOCTb
nccnenyemMoro seneHns. B nepsoHavane-
HoW pepakumu Yactn 1 FK PD, npuHaTon B
1994 roay, nHdpopmauma, Hapsay C MHbIMU
obbekTaMu rpaxkaaHckmx npae, Obina NPsIMo
ykagdaHa B cT. 128. OgHako B pe3ynbTtaTe no-
cnenyowmx nameHenui B 'K P® nHdbopma-
ums 6bla UCKITIOYEHA N3 NepeyHs 00bLEKTOB
rpaxaaHckux npas. Takaa no3mumnst 3aKOHO-
parens npencraBnsgeTcs He onpaBaoaHHOM,
NOCKOJIbKY MUMEHHO HdopmMauus B XXI Beke
CTAQHOBUTCHA OAHUM N3 BaXHENLINX 0ObeK-
TOB rpa)xaaHcKmx npas. HecMoTpd Ha Takomn
CMNOPHbIV NoAxon 3akoHogatena, dakrtmye-
CKM MHGOPMaLMS NPOA0IKAET y4acTBOBATb
B rpaxxgaHckom o6opoTe, 1 3TO ABNSeTCS
0OBEKTMBHbBIM OTpaxXeHnem notpebHocTen
PbIHOYHOM 9KOHOMUKW.

Bo-BTOpbLIX, NpakTMka NPUMEHEHUS NO-
JIOXXEHUI FPaXX4aHCKOro 3akOHOA4ATENbLCTBA
0 cekpeTax Npon3BOACTBa CBUAETENLCTBYET
0 TOM, YTO K HOY-Xay MOTYT OblTb OTHECEHbI
dakTnyeckm niobble cBefeHns. Takas 3ako-
HoAaTeNbHas KOHCTPYKLUMS HE MOXET ObITb
npuaHaHa ygaqyHol, Nockosbky 6e3rpaHuny-
HO pacLnpsaeT BO3SMOXHOCTb NPU3HAHNS
dakTnyeckun nobbix CBEAEHU CEKPETOM
npown3dsoacTtea (Hoy-xay). CneagyeT nopa-
nepxaTtb npoekT nonpasok B K P®, pac-
cMaTpmBaeMbIX HA CEFOAHALUHUA MOMEHT B
FocynapcTteeHHor Ayme PO, npenycmatpu-
BalOLLMX OrPaHNYEHVE CBEAEHUIM, KOTOPbIE
MOTryT OblTb MPU3HaHbI CEKPEeTaMm NPomns-
BoAcCTBa (Hoy-xay). o MHeHuto pa3paboT-
4YMKOB NpoekTa nameHeHui yactm IV rK P,
C KOTOPbIM CnefyeT COrnacuTbes, K cekpe-
TamMm npou3BoacTBa (Hoy-xay) MOryT ObiTb
OTHECEHbI TOJIbKO CBEAEHUS O pedynbTaTax
WMHTENNEeKTyalbHOM AeATENbHOCTU B HAy4HO-
TexHn4eckor chepe, a Takke o cnocobax
ocylecTBieHnsa npodeccmnoHanbHom aes-
TenbHocTU. Kpome aToro B npoekte 'K PO
conepxnTcsa TpeboBaHWe, COrnacHoO KOTo-
pomy obnagaTenb CeKkpeTa NpoM3BOACTBa
(Hoy-xay) AONXKEH NMPUHMMaTb pa3yMHble

Mepbl s cOBNI0OEHUNSA X KOHDUOEHLUM-
anbHocTu. K Takmm mepam cnegyeT OTHECTU
BBEEHMNE pPexnma KOMMEPYECKOW TaliHbl B
OTHOLLUEHNN CBEAEHMNI, COCTABNAOLLNX Ce-
KpeT Npou3BOACTBA (HOoy-xay). Pexum kom-
MepYeCcKOon TarHbl NpeanonaraeT co3gaHmne
pexnma KOHGUAEHUNANTBHOCTN NHDOPMa-
LMW, KOTOPbIA CNOCOBCTBYET NMOJIYHEHUIO
HanbobLLEro 3KOHOMMYECcKoro adpgexkra B
dopme npnbbinn. O4eBUAHbBIM SBASIETCS TO
06CTOATENBLCTBO, YTO LUMPOKOE NPUMEHE-
HME MHCTUTYTa NPaBOBOI0 PEryJINpPoOBaHNS
CEKPETOB NPOM3BOACTBA (HOY-Xay) MOXET
3aTparmeaTtb NyONMYHO-NpPaBoOBYO chepy,
MOCKOJIbKY CBEEHUS, KOTOPbIM NPUAAETCS
npaBoBasi OXpaHa, MOryT UMeTb BaXXHOe 3Ha-
YyeHue ans 3awmTbl NyO6ANYHBLIX MIHTEPECOB.
HeobxoaAnMMO OTMETUTb, 4TO KOHBEPIreH-
LMs YacTHOro 1 ny6amMyHoro npaea, oTpa-
Xarouasa npouecc B3aMONPOHUKHOBEHUS
4YacTHOro 1 NyGANYHOro B NpaBe, HaxoauT
CBOE OTPaXEHNE B NCCNeayeMOM NPaBOBOM
MHCTUTYTe. Ta 06Las TeHAEHLMS BCel CO-
BPEMEHHOW CMCTEMbI NpaBa. Ecnv 4acTHbIN
MHTEpeC CBA3aH C yCTaHOBMIEHUEM MeXa-
HMU3Ma OXPaHbl CEKPETOB NMPON3BOACTBA
(Hoy-xay), To 3awmTe Ny6AMYHOrO NHTEpe-
ca yaeneHo 3Ha4YUTENbHO MEHbLLE BHUMA-
HUS. BeIxogom 13 aTon cutyaumnm 981UnoCh
Obl 3aKOHOAATENIbHOE 3aKpenjeHne Buaa
(BnpoB) nHpopmauymm, KoTopas He Mmorna
Obl ObITb OTHECEHA K CEKpEeTaM Npou3Boa-
cTBa (HOy-xay). 3akoHoAaTenbHas TEXHUKA
noseonsieT 3akpenuTb B 'K PP oTcblno4vHyto
HOPMY, NPEAYCMOTPEB NEPEYEHDb TakOW NH-
dopmaumn B cneumnanbHbIX 3aKoHax, pery-
JINPYIOLLINX AIOCTATOYHO Y3KYyto chepy obLie-
CTBEHHbIX OTHOLLUEHWI, MO0 B NOA3AKOHHbIX
akTax. Ha cerogHsaWHNN oeHb NepevYeHb
Takom MHdopmMauum cooepxmnTca B CT. 5
denepanbHoro 3akoHa ot 29.07.2004 rona
Ne 98-d3 «O koMmMep4ecKoi TaliHe», B CT. 9
denepanbHoro 3akoHa ot 22.04.1996 rona
Ne 39-dP3 «O pbiHKE LLEHHbIX ByMar» 1 He-
KOTOPbIX OPYrmMx 3akoHax. HecMoTps Ha 370,
COOTBETCTBYIOLWWAsA OTCbINIOYHas Hopma B 'K
P® oTtcyTcTBYyeT, 1 9TO cneayeT NpusHaTb
HenopaboTKol 3akoHooaTeNs.
OnNCcKkyCCUOHHOCTbIO 0OnagaT npea-
JNIOXKEHUNSI HEKOTOPBLIX YYEHBLIX O TOM, YTO B
KayecTBe obnagaTens cekpera NpOn3BOA-
CTBa (HOy-xay) MOXEeT BbICTyNnaTb CyObeKT
npennpuHUMaTesibCKON AeaTenbHOCTn,
B o60oCcHOBaHMM Takoro BbIBOAA, BUANUMO,
NIEXUT TE3NC O COBNAAEHNN NOHATUIN «HOY-
xay» U «kOMMepyeckasa TarHa». Takon noa-
X0[4, N0 HaWEeMy MHEHUIO, HE OTBEYaeT No-
TPeOHOCTAM COBPEMEHHOIO FPaXAAaHCKOro
0b60poTa, B CUJIy HEro He MOXeT ObITb Npu-
HAT. O6wasa ANCNO3NTUBHOCTb rpaxaaH-
CKOro npasa 1 lopunanyeckoe paBeHCTBO
CYyObEKTOB rpaXKaAaHCKMX MPaBOOTHOLLUEHWN
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ABMIAOTCS NPeanocbIKamun ans yreepxae-
HUS Te3nca 0 HeJOMYCTUMOCTU OrpaHnye-
HMSA cyObeKTHOro coctaBa obnapartenemn
CeKpeToB Npomn3soacTea (Hoy-xay). MNpen-
cTaBnseTcs, 4To obnagartenaMmu cekpera
NPOn3BOACTBA (HOY-Xay) MOryT ObIThb NlOObIE
CcyObeKkTbl rpaxgaHCKoro npaea.

Takum 06pa3om, cekpeToM NPoun3Boa-
CTBa (HOYy-xay) MOXEeT ObITb NPMU3HAHaA UH-
dopmauua o pedynbTaTax MHTENNEKTyasb-
HOW 0EeATEeNbHOCTU B HAYYHO-TEXHUYECKOWN
chepe nmbo nHpopmauma o cnocobax

OCyLLEeCTBNEHNS NPOdEeCCNOoHanbHOM neq-
TENbHOCTU, UMEIOLWAs AENCTBUTENBHYIO NN
MOTEHUMANbHYIO KOMMEPYECKYIO LLEHHOCTb
B CUJTy €€ HEU3BECTHOCTU TPETbUM NLLAMU
M OTCYTCTBMS CBOOGOAHOrO A0oCTyna K Hen
Ha 3aKOHHOM OCHOBaHUW, B CUJTy BBEAEHUS
obnapgarenem Takoi nHdopmMaumm pexmnma
KOMMEPYECKOW TalHbl, 3a UCKJTIOYEHMEM
nHdopmaunm 0693aTeNIbHOCTb PACKPbLITUS
KOTOPOW 1 HEAOMYCTUMOCTb OFrpaHNYeHns
[0CTyna K KOTOPOW yCTaHOB/IEHA 3aKOHOM
WM NOA3aKOHHbIMU akTaMu.
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