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LLEJIEONPEAENAIOWAS POJIb KOHCTUTYLUUM PP
AN CUCTEMbl OCOGEHHOM YACTU YK PO

M. S. Kirienko

THE PURPOSE OF DEFINING THE ROLE

OF THE CONSTITUTION OF THE RUSSIAN
FEDERATION FOR THE SYSTEM OF THE CRIMINAL
CODE OF THE RUSSIAN FEDERATION

B cratbe paccmaTtpuBaeTcs 3Ha4eHne KoHcTtutyuun P ans ¢opmupoBa-
Husi cuctemMbl OcobeHHovi YacTu YK P ¢ To4ku 3peHnss CUCTEMHOIO noaxoAa.
Ha ocHoBe aHanm3a cyLecTBYOLUNX TOYEK 3PEHUST O aHHOM BuAe B3anMO-
AevicTBuun, aBTop rnpuBoANT CBOIO MO3NLIMI0, OCHOBaHHOE Ha Lieseornpesae-
JISIOLLIEM 3HAYEHWM OCHOBHOIO 3aKOHAa rpu ONpeaesIeHNn KpyLLa OXPaHsIeMbIX
00LEeCTBEHHbIX OTHOLLUEHUI, 6e3 B/INSHUS HAa CTPYKTYypupoBaHns OCoOEeHHO
yactn YK P®.

OT4€e/1bHbIM BOMPOCOM pPaccMaTpuBaeTCsl Harnpas/ieHNe B3anMOAeiCTBYS,
MOCTPOEHHOE 10 NPUHLMIY OTChIJIKU YrOoJI0BHO-PAaBOBbLIX HOPM K KOHCTUTY-
LMNOHHbLIM NMPeanncaHusiM.

Kniouesble cnoBa: OcobeHHasi 4yactb YK P®, cuctema, KoHcTutyums PO,
CTPYKTYpa, Li€J1b YyroJI0BHOIro 3aKOHa.

The article discusses the significance of the Constitution of the Russian
Federation for the formation of the Special Part of the Criminal Code in terms
of the systematic approach. Based on the analysis of existing points of view
on this type of interaction, the author gives his position based on targeting
meaning of the basic law in the determination of destroying protected social
relations, without affecting the structuring of the Criminal Code of the Russian
Federation. A separate issue is considered the direction of cooperation, built

on the principle of sending criminal law to the constitutional requirements.
Keywords: the special part of the Criminal Code, the system, the Constitu-
tion of the Russian Federation, the structure, the purpose of the criminal law.

Bce aBneHmns peanbHOCTM B3aMMOC-
BA3aHbl, HE CYLW,ECTBYET N30JIMPOBAHHbIX
00beKTOoB. Mcxoas ns nocbkiikm, 41o YK PO
npeacTaBnseT CUCTEMHbBIN 0OBHEKT, HYXXHO
OTMETUTb, YTO OH MNOAYNHAETCS NPUHLIMNAM
CUCTEMHOrO CyLLECTBOBaHUSA MaTepumn B
06bEeKTUBHOWN AeCcTBUTENBHOCTU. OH, KaK 1
ero nogcuctema — OcobeHHas 4acTb, 3aBU-
CVM OT BHELLUHUX SIBJIEHWUI, KOTOPbIE UFPaT
BaXKHYIO POJIb B €r0 CYLLLECTBOBAHUN U (DYHK-
umoHnpoBaHumn. Ocob0o ApKo 3TO oTpaxa-
eTCs B MICKYCCTBEHHbIX CUCTEMAxX BBUAY UX
M3Ha4vyasbHOW BHELLUHEN ONpeaeneHHOCTN,
4YTO He pa3 noavyepkmBanoch B Lpuanye-
CKOW ninTepaType C TOUYKM 3PEHNSA CUCTEM-
HOCTM NPaBOBbIX ABAEHUN [9].

Kpyr BHELWHUX e TEPMUHAHT, BANSIIOLLMX
Ha cucTemy OcobeHHon yacTn YK PO obLwum-
pPEeH, HO UCKYCCTBEHHas Npupoaa paccma-
TpUBaAEeMoro cucTeMHoro eHomeHa, oby-
cnoBnmBaeT 06s3aTefIbHOE HaNn4ne Lenm

ero cyuiectsoBaHus. CnpaBeanneo ykasbl-
BaeTcs B paboTax, NOCBSALLEHHbIX CUCTEM-
HOMY MOAXOAY, 4TO «peLakLm N eanH-
CTBEHHbIM PaKTOPOM ABNSETCS pe3ynbTar,
KOTOpPbIN, Byay4Yn HEAOCTAaTOUYHbIM, aKTUB-
HO BNUSET Ha OTOOP MMEHHO TEX CTeneHem
cB06OabI U3 KOMMNOHEHTOB CUCTEMbI, KOTO-
pble NpU UX MHTErPUPOBAHUM ONPEenenstoT
B AasibHENLWEeM Mosly4yeHne rnosHOLEHHOT O
pesynbTaTta» [2, c. 74].

MbI cornacHbl ¢ No3unumen, 4To «B 0oLLe-
CTBEHHOW CUCTEME LIENb ABNAETCH OQHUM U3
BeOyLLMX cMCTeMOOOpasyoLwmx pakTopos...
3NeMeHTbl CUCTEMbI 00BbEOVHSAIOTCS N PYHK-
LUOHUPYIOT paan HEKOW OoNpeaeneHHom
uenn» [1, c. 54].

foBOpPS O LENU UCKYCCTBEHHON CUCTE-
Mbl, Mbl NOApPasyMeBaeM uaeasnbHblii o6pas
Xenaemoro pesynbrata ee 4eATeNlbHOCTHU.
Takoi naeanbHbIn 06pas 6yayLLero cocTos -
HUS CUCTEMBbI 1 cpeabl GOPMUPYETCH YENO-

Problemy prava (Issues of Law) founders journal Ne 6 (54)/2015




BEKOM, OTHOCUTESNIbHO cncTeMbl OCOBEHHOM
yactn YK P® 3710 neatenbHOCTb 3aKOHO-
jartens, BbipaxatoLwasacsa B YyCTAHOBEHUN
YroJIOBHOW OTBETCTBEHHOCTU 3a onpene-
NeHHble GOopMbl OOWECTBEHHO ONACHOIO
noBeaeHus.

Llenb kak cuctemoobpasytoLwmin pakTop
crnocobCTBYET TOMY, HYTO 91€MEHTbl 0O6be-
OVHAI0TCA U GYHKUMOHUPYIOT paaun onpeae-
JIEHHOIr0 KOHEYHOro pesynbTtata. IMeHHO
npu onpegeneHnn Lenen OcobeHHOM YacTn
YK P® B Buae oxpaHbl 0OLECTBEHHbIX OT-
HOLUEHWI, a TakXe MpPu MOHUXEHUN YPOBHS
NpPecTyrnHocTn 1 6opbOe C Hel BaXHYIO POJib
nrpaet KoHcTuTyumns PO.

Kak oTmevaeTcs, HOpMbl KOHCTUTYUMMK
P® «BbINOMHAOT B OTHOLLEHUW YFrOIOBHOIO
3aKkoHOAAaTeNbLCTBA NPEMMYLLECTBEHHO CU-
cTeMoob6pasyoLlyto GyHKLUID, dopMUpys
€ro BEpPTMKaNbHYIO CTPYKTYpPY» [7]. Mexay
KoHcTtutyumein PP n cuctemoin OcobeHHom
yacTtn YK P® cyuiecTtBytoT cybopanHaum-
OHHble 3aBUcCUMOCTU [3, c. 75]. «Yronos-
HOe 3aKOHOAATENbLCTBO NMPEnCTaBASET CO-
6o npsamoe npogoskeHne KoHCTUTyumm m
NpPM3BaHoO 3aLUMLLATb BaXHeLne UeHHOCTU
obulecTBa, KOTOPble MPOBO3riaLwlanTCcs B
Hel» [4, c. 42]. Yka3biBaeTcs, 4T0 KOHCTM-
TYLMS HE MOXET He cka3aTbCs Ha nepapxmm
00bEeKTOB YyroJIOBHO-MNPaABOBOW OXpaHbl,
NMOCKOJIbKY akKyMynupyeT U npeacTaBnseT
maeonoruto obuiecTsa v rocyaapcTsa [5].

Tonbko YaCTUYHO Mbl pasaensiemM gaHHble
TOYKU 3peHunsd. beaycnoBHo, KOHCTUTYLMSA
P® — BaxHaa netepmMuHaHTa obpasoBa-
HUS U OeNCTBUS YroIOBHOIO 3aKoHa, B HEWN
onpeaeneHbl OCHOBHbIE NpaBa 1 6nara, Ko-
Topble rapaHTupoBaHbl B Poccun. OgHako,
Ha Hall B3rnsa, nosioxxeHune o ToM, 4To KoH-
cTuTyums PO nomkHa onpenensitb CTPYKTY-
py OcobeHHoi yacTn YK P®, He aBngaeTcsa B
NoJsIHOW Mepe 0O0CHOBAHHO.

OnpeneneHuve Kpyra oxpaHsaeMblx ooLLe-
CTBEHHbIX OTHOLLEHWI — 3TO NpeporaTmea
3akoHopaTtensd. BaanmocBadb KOHCTUTYLMM
n YK P® otyetnmeo BbipaxeHa B cT. 2 YK
P®, cornacHo 4. 1 970l cTaTbn, YronoBHbIN
3aKOH MMEeEeT CBOEN LeNblo OXpaHy nNpaB n
cB00OOA YenoBeka v rpaxgaHnHa, CoOCTBEH-
HOCTU, 06LEeCTBEHHOro nopsiaka n obule-
CTBEHHOW 6e30MacHOCTU, OKpyXaloLwen
cpenbl, KOHCTUTYLMOHHOIo cTpos Poccui-
ckon Pepepaummn OT NPECTYMHbIX Nocsra-
TenbcTB, obecrnevyeHne mupa u 6esonac-
HOCTU YeNIOBEYECTBA, a Takxe npepynpe-
xaeHue npectynneHnin. O6wWmin o6bekT
YrosI0BHO-MPaBOBOW OXpaHbl, yKa3aHHbIN B
JaHHOM NpennucaHnm, CBUOETENLCTBYET O
HEO0BXOANMOCTN YCTAHOBNEHUS YTOIOBHO-
NnpaBOBLIX 3aMNPEeToB 3a Te AeNCTBUSA, KOTO-
pble NOCSraloT Ha BbllLleHa3BaHHbIE OTHOLLE-
HWS, HO HE MOAYEPKMBAET UX 3HAYNMMOCTb C

no3nunm nx nepapxmun. B camom KoHctunty-
unun P®, Bo-nepsbIx, Takne 6nara He Angd-
depeHUMpyYOTCS NO CTENEHN 3HAYMMOCTH,
BO-BTOpPbIX, Aaxe dopmMasibHO UX NOPAA0K
YCTaHOBJIEH MHLIM 00pPa30M, Hexenu B Y. 1
cT. 2 YK P® (Hanpumep, rnaea 1 nocesiieHa
OCHOBaM KOHCTUTYLIMOHHOIO CTPOS, nepe-
YyeHb npas B rnase 2 KoHCTUTyuum PO He
coBMnagaeT ¢ poAoOBbLIMU M BUOOBbIMU 00b-
ekTamMmu, BblaeneHHbiMy1 B OCOBeHHON YacTu
YK P® un ap.).

Kpome ykazaHHOro, ecnm ncxoontb 13
TOro, Yto 3akoHogatesb B cT. 2 YK P® oT-
MEeTUN nepapxmio 06BHEKTOB, TO B pamMKax
OcobeHHol yactn YK P®D nx LeHHOCTb, B
cuny onpepeneHns obLLeCTBEHHON onac-
HOCTW NMPECTYNJIEHNN, C HEW HE COBMNaaeT.
Mpu atom B 4. 2 cT. 2 YK P® 3akoHOpaTenb
npsiMo 0603Ha4YM, 4TO AJ1S OCYLLLECTBEHMS
3a4a4y yrosloBHOro 3akoHa B Kogekce npo-
MMCbIBAIOTCA OCHOBAHUS U MPUHLAMBI YFO-
JIOBHOW OTBETCTBEHHOCTM, ONpenenseTcs,
Kakue onacHble Aas nMM4HoCcTKn, obuiecTra
WM rocyaapcTBa AesHUs NpU3HaloTCs npe-
CTYMNEHUSIMN, N YCTAHaBAMBAIOTCA BUAbI HA-
Ka3aHuN U NHble Mepbl YroI0BHO-NPaBOBOro
xapakTepa 3a coBepLUueHne NPecTynieHun.
Lpyrumun cnoBamm, oxpaHa o06LeCcTBEeHHbIX
OTHOLUEHU MHOMBUOYANN3NPYETCS 3a CYET
OLEHKN UMEHHO AesAHUIA NyTeM ycTaHoBNe-
HUS CaHKUMWI, YTO U NPOUCXOANT B pamMkax
cuctembl OcobeHHol yactn YK PD. N3
CKa3aHHOro MOXHO cAenaTb BbIBOA, YTO B
paccmaTtpuBaemom acnekte KoHCTuTyumsa
P® BO3aeliCTBYET Ha YroNIOBHbLIN 3aKOH B
uenom, obecneynsasa GopMrUpPoOBaAHNE LENN
€ro CyLecTBOBaHUS, 0HaKo He onpeaenset
CTPYKTYpbl ero OcobeHHOoM YacTu.

Momnmo paHee o603HaYeHHOro, KoH-
ctuTtyumnsa P® BzaumoaeincteyeT ¢ Oco-
OEHHOW YacTbio MPY NOMOLLM OTCbIIOYHbIX
OMCNO3ULUUVIA, ONpenenss n packpbiBas co-
Lep>XaHue yrosioBHO-MPaBOBbIX 3aMPETOB.
B uenom, oTHOCUTENLHO paccMaTpPMBaAEMOro
B3aMMOLENCTBUS cHMTaeM 0O60CHOBAHHOM U
ncuyepnsiBatowen no3nuuio B. M. KoHaxmHa
B TOM, 4TO KOHCTUTYLMOHHbIE NMOSIOXEHUNS
«ONMNLETBOPSAIOT KOHCTPYKTUBHYIO PYHK-
umio», T. €. NPeonpenensioT cogepxaHue
YrOfI0BHO-MPAaBOBbIX NPeAnncanui [7], 4to
cnyxuT nposisneHnemM KoHctuTtyummn PO B ka-
yecTBe cucTeMopOopMmMpYoLLEro pakTopa.

VMHbIX BaprnaHTOB BO34eNCTBUS KOHCTUTY-
umm P® Ha cuctemy OcobeHHoii yacTn YK PO
Kak BHeLHero dakropa HeT. laxe HecMoTps
Ha TO 4TO OHa NpeAcTaBnsieT cobon akT Npsi-
MOro OEeNCTBUS, CNeayeT COrnacuTbCs C TEM,
4YTO BO3MOXHAs NpUyYnHa HENOCPeACTBEHHO-
ro npumMeHeHust Hopm KoHcTutyumm P® B 06-
JIACTW YrofIOBHOMO NpaBa — HECOBEPLLEHCTBO
camoro YK P® B Buae konnuaum ctaten YK
P® 1 KoHcTuTyumm nnbo npobena B O6LLei
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4acTu YyrosloBHOro 3akoHoaaTtenbcTea [8].
BrnonHe o60CHOBaHHA NO3ULNSA, YTO «KOH-
CTUTYUMOHHbIE NpeannucaHnsa MoryT NuLlb
6noknpoBaTb NPMMEHEeHNe OTAesbHbIX N0~
noxenuin YK PD, Ho kBanndukauusa geaHuin,
NPUBNIEYEHME K YTONTOBHOM OTBETCTBEHHOCTU
M Ha3Ha4YeHne Haka3aHu NPoOn3BOAATCSA UC-
KJIIOYNTENBHO HA OCHOBE CTaTen KpUMUHab-
HOro kogekca» [6].

Taknum obpasom, KoHcTutyuus PP aB-
ngeTca yeneonpeagensiowmm GakTopom,
npu 3TOM, ycTaHaBnuBaga cogepxaHue
YrosIOBHO-NMPaBOBbIX NPEeANUCaHni, BbICTY-
naet OAHOBPEMEHHO U cucteMmodpopmm-
pyowum daktopom OcobeHHor yacTn YK
P®. MHble kaHanbl B3anmoaencTena Bcerga
ornocpenoBaHbl MO0 3akoHoaaTenem, Mmoo
npaBonpUMeHUTENIEM.
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