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TPAHCHALIMUOHAJIbHBIE KOPMOPALIMM
KAK CYBBEKTbI MEXXAYHAPOAHOIO

YACTHOrO NPABA

L. M. Buslaeva

THE MULTINATIONAL CORPORATIONS AS
SUBJECTS OF THE INTERNATIONAL PRIVATE LAW

Crartbs nocssueHa rnpobemam ornpeaeseHns rnpasoBovi pupoas! TPaHC-
HaLMOHa IbHbIX KOPIopawmni Kak COBOKYMHOCTU CaMOCTOSITE IbHbIX OpUANYe-
CKUX JINL], UMEIOLLIMX Pa3HYI0 rocyaapCTBEHHYIO MNPUHaAIexHoCcTb. Paccma-
TPUBAaKTCS crieunduyeckme npu3Haky TpaHCHaLMOHaIbHbIX KOPriopawmi Kak
cybObekTa MexayHapoAHOro YaCTHOro rpasa, B3auMOoCBsI3b Pa3BUTNS TEOPUL
npaBocyb6bEeKTHOCTU TPAHCHALIMOHA/IbHBIX KOPopaLmni ¢ MexayHapoaHbIM
MHBECTULIMOHHBIM PABOM. AHaIM3NPYIOTCS Pa3JIMYHbIe MOAX0Abl K Onpene-
JIEHWIO JINYHOIO 3aKOHa TPpaHCHaLMOHaIbHOV Kopriopauny. PaccmatpuBaeTcs
npo6aema HeCOOTBETCTBUS IKOHOMUYECKOV CTPYKTYPbI TPAHCHALMOHAIbHOM
KopropaLmm opuaNYeckKol popme, 4T0 onpeaesissieT 0CoO6eHHOCTH YKa3aHHOro
cybbeKkTa MexayHapoAHOro YacTHOro rnpasa.

KnioueBble cnoBa: TpaHcHaUnoHa bHas KOprnopaumns, 409epHSs KOM-
naHus, JINYHbIV 3aKOH I0PUANYECKOro avua, ouanan iopuanyeckoro amua,
SKOHOMUYECKOE eMHCTBO I0PUANYECKUX JINL], MEXAYHAPOAHbIE MOHOMOJINM,
CyObEeKTbl MeXAyHapOoAHOro 4acTHOro npasa.

The article is devoted to problems of definition of the legal nature of mul-
tinational corporations as sets of the independent legal entities having differ-
ent state accessory. Specific signs of multinational corporations as subject of
the international private law, interrelation of development of theories of right
subjectivity of multinational corporations with the international investment law
are considered. Various approaches to definition of the personal law of multi-
national corporation are analyzed.

The problem of discrepancy of economic structure of multinational cor-
poration to a legal form that defines features of the specified subject of the
international private law is considered.

Keywords: multinational corporation, subsidiary, personal law of the legal
entity, branch of legal entity, economic unity of legal entities, international
monopolies, subjects of the international private law.

OCHOBHbIM UCTOYHUKOM MHOCTPAaHHbIX
MHBECTULNN B MUPOBOW 9KOHOMUKE SIBNS-
I0OTCH TPaHCHaUWOHanbHble Kopnopayumn
(THK). O6beMbl X MHBECTULWIA CPaBHUMBbI
C rogoBbiM 0O0POTOM OTAOENbHbIX FTOCY-
[apcTB, a AeaTeNbHOCTb OXBaTbiBAET BCE
CTpaHbl. TpaHCHaUMOHaNbHbIE KOpnopa-
LN 9BNFIOTCSA CUITbHENLLUMMUN KOHKYPEHTa-
MW AN POCCUNCKMX KOMMaHnn. Pasnnins
B GMHAHCOBbIX BO3MOXHOCTSX, MCMNO/b3ye-
MOW TEeXHONOrnn, paspaboTaHHbIX HOY-Xay

B 0651aCTN MapKeTUHra 1 ynpaBfeHus npe-
NATCTBYIOT GOPMUPOBAHNSA HOPMaJIbHbIX
PbIHOYHBIX OTHOLLEHU. OTCYTCTBME 9KOHO-
Mn4eckmnx 6apbepoB B CTPATErMYECKMX OT-
pacsisgx HapPOOHOro X03ANCTBa MOXET MNpu-
BECTU K 9KOHOMMYECKOM 3aBUCUMOCTU OT
MHOCTPaHHOro kanutana. B 1o xe Bpems4,
TpaHCHauVoHabHble KOpnopawunn okasbl-
BalOT MOJIOKMUTESNIbHOE BO3AENCTBME Ha pas-
BUTNE NHOPACTPYKTYPbI POCCUNCKOrO PbIH-
Ka, ero HTerpauum B MMpPOBYIO 9KOHOMMUKY.
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OHM 9BNAOTCH MUPOBLIMU LLEHTPaMU MO
NPOBEAEHUNIO HAYYHO-NCCNea0BaTeNbCKOM
paboTbl N BHEAPEHWIO COBPEMEHHbIX TEXHO-
norunn. FrocynapcTBo JOMMKHO HANTU KOMIMPO-
MUCC MEXAY OrpaHNYEeHNEM OEATENbHOCTH
TpaHCHaLUMOHaIbHbIX KOpNopaLuui B cTpaTe-
rMYecKmx Oss 3KOHOMUKM 1 Be30NacCHOCTH
oTpacnax u CTUMyIMPOBaAHUEM UX aKTUB-
HOCTW B APYrnx OTPAcnsx C MPUBAEYEHNEM
COBPEMEHHbIX TEXHOMOMMIA. DTN NOIOXEHNS
OOJDKHBI HANTY CBOE OTPaXXEHWE B rocyaap-
CTBEHHOW MHBECTULMOHHOW NONTUKE.

PacnpocTpaHeHne [encTemns npaBoBbIX
HOPM OOHOrO rocyfapcTtea Ha TEPPUTO-
pUIO APYrnx BO3MOXHO TOJIbKO C COrnacus
NOCNEeAHUX, HTO HAXOAUT CBOE OTPaXeHne
B MHOIOYMCEHHbIX MEXAYHAPOAHbIX CO-
rnaweHnsax n KoHBeHumax. HecmoTpsa Ha
3KOHOMMNYEeCcKoe eaMHCTBO, COCTaB TPaHC-
HaUWOHaNbHbIX KOPAOpaLnin xapakTepu-
3yeTCs HE3ABUCMMOCTbBIO BXOASALLNX B HUX
IOPUONYECKUX NTNL, KOTOPbIE, K TOMY X€E,
MOTryT UMETb Pa3/IN4HYIO FOCY4apPCTBEHHYIO
npuHaanexHocTb. OnNpeneneHmne NpaBoBo-
ro ctatyca TpaHCHaLMOHasbHbIX KOpnopa-
LM ABNSeTCcs HeoBX0AMMbIM YCNIOBUEM A5
CO3aHnNs CUCTEMbI MPABOBOr0 Perynmpo-
BaHNa nx gedarenbHoctun. CnenyeT npu-
3HaTb NPENUMYLLECTBO OOLENPUIHAHHbIX
ny6NYHO-NPaBOBbLIX HOPM B perynmpoBa-
HUN OEATENbHOCTN TPaHCHALMOHAasNbHbIX
Koprnopauui nepes HopMamm HaLLMOHAJTbHO-
ro 3aKkoHO4arTesnbCTBa, OT FOCYAapCTB Tpe-
OyeTcsa onpeneneHHoe OrpaHnyeHne CBOEro
cyBepeHuTeTa. Kak cnpaBeaiviBo oTMe4daeTt
A. E. Kopones, gng Poccumn nctopmyeckmn
XapakTepHa BbiCOKasa CTENeHb rocynap-
CTBEHHOro BMellaTenbCTBa B 9KOHOMMUYE-
ckue oTHoweHus [3, c. 35]. CoBpemMeHHOE
POCCUICKOM 3aKOHOOAaTENbCTBO HE MOXET
OTBeYaTb CYLLECTBYOLWMUM TpeboBaHUAM
ONS pErynmpoBaHns 4esaTeNbHOCTU TPaHC-
HaLMOHaNbHbIX KOPNOPALUWA, MOCKObKY HE
pa3paboTaHO NOHATME TPaHCHALUVOHA bHOM
Kopnopaumu.

OKOHOMMYECKasa CTPyKTypa TpaHCHauUu-
OHaJsbHbIX KOpNopaLunii He COOTBETCTBYET
lopuamnyeckon dopme, n TpebyeT Bbiaene-
HUSA NX Kak 0COObIX CYyOBHEKTOB MexXayHa-
pPOOHOro 4acTHOro npasa. B poccuiickon
NPaBOBO HAayKe MPUHATO BbIAENATb KOM-
NAEKCHbIA MHCTUTYT, PEFYNVPYIOLLNI onpe-
JeNneHHble rpynnbl OTHOLWEHW C y4aCTUEM
TpaHCHaUMOHasbHbIX KOPNopauni B pamMmkax
oTpacnn MexayHapoaHOro 4acTHOro npa-
Ba. A. E. KoponeB npegnaraet cnenywouiee
onpepeneHve: nNoa TpaHCHaUMOHaNbHOMN
Kopropaunen B MexayHapoaHOM YaCTHOM
npase NMOHMMAaeTCs 3KOHOMUYECKU eanHoe
npegnpuaTme, UMetoLLee HeECKOJbKO pn-
OVNYECKN CaMOCTOSATENbHbIX TN 3aBUCUMBbIX
noapasnefneHnn pasnmyHom HaumoHanb-

HOCTW, NPOBOAdALLEE €AVNHYIO 9KOHOMUNYE-
CKYIO MONNTUKY M PyKOBOACTBO [3, c. 58].
3apybexHble uccnegosatenu onpenens-
I0T TPAQHCHAaLUMOHaNbHbIE KOPMOpaLumn Kak
cybbekTa B HaCTHOMNPABOBbLIX OTHOLLEHUSX,
a Takxe NpuBOoAAT Knaccudukauuo TpaHe-
HaLVOHaNbHbIX KOPNopaumi Ha OCHOBaHUN
MEeTOL0B OCYLLECTBNEHNS MHBECTULMOHHOM
nesaTenbHOCTM 3a pybexom: koprnopauum,
VILLLLIME PECYPChI, LLYLLIME PbIHOK, ULLYLLME
9hDEKTUBHOCTb 1 nwyLme cuctemy [7; 9].
Poccuiickasa npaBoBas Hayka knaccnduum-
pPYyeT TpaHCHaUMOHasbHble KOpnopaunum Ha
rOPU30HTaIbHO NHTErPMPOBAHHbIE, BEPTU-
KanbHO MHTErPMPOBAHHbIE N KOpNopauum,
COBMeELLAIOLME KaK FOPU3OHTAsIbHYIO, TaK U
BEPTUKaANbHYIO CTPYKTYpPY [2; 3; 6].

B npaBoBOW Hayke UCNoOb3yTCH NO-
HATUSA, KOTOPbIE XapakKTeEPU3YIOT Hann4mne
npaBOBOM CBA3M rocygapcTea v lopugnye-
CKOro nuua. Takum NOHATUEM ABASIETCH Ha-
LIMOHaNbHOCTL topuandeckoro nuua. Cyuie-
CTBYET HECKOJIbKO KPpUTEPUEB ONpeaeneHns
HaUMOHAaNbHOCTM: 3aKOH MHKOpRopauuu,
3aKOH MECTOHaxX0XAEHUNA aAMUHUCTPAaTUB-
HOIO LEHTPa 1 3aKOH OCHOBHOIO MecTa Aes-
TenbHOCTU. B pocCcumnckom 3akoHogaTeNb-
CTBE MCMOIb3YEeTCH 3aKOH MHKOpNopauun.
B Tex rocynapcTBax, roe NpuHAT KpUTepun
VMHKOpropaLuuu, HabnaaeTca cTpemneHne
NOAYMHUTbL CBOEWN IOPUCANKLNM 3apyDex-
HYIO AeAaTeNbHOCTb I0PUANYECKOro nuua.
Kputepuii >xe MECTOHAXOXAEHUSA KOMAaHUN
NO3BONIIET rOCYAAaPCTBY KOHTPOJIMPOBATH
L0EATENbHOCTb MHOCTPAHHOM KOMMAAHUU B
npenenax ceoen repputopun. JeatensHoCTb
OOHUX N TEX XE IPUANYECKUX UL, NPea-
CTaBJIEHHbIX KPYMHbIMW KOpnopaunsamu, B
pas3nnyHbIX rocyaapcTBax NpMBena K Tomy,
4YTO Takue Kopnopaumm ctanm MMeHOBaTb-
cqa MexayHapogHbiMu. MNMpu 3TOM 3KOHO-
MuYeckas NOA4YMHEHHOCTb 1 lopugnyeckas
HE3aBUCUMOCTb O0YEPHUX KOMMNAHUNA OT
rofIOBHOW OpraHm3aumu 9BnstoTCa OCHOB-
HbIMW XapakTEPUCTUKAMM TaKUX MeXayHa-
poaHbix opraHnsauuvi. J1. A. JlyHu, ccbina-
S1ICb HA M3BECTHOr0 aHIMNMINCKOro opucTa
K. WmMmutTrodda, BulAeNgeT xapakTEPHYIO
ONs MHOrOHauMoHaNbHbIX NMPeanpuaTui
4YepTy: 9KOHOMUYECKOE EOMHCTBO NPU OpU-
ONYECKON MHOXECTBEHHOCTM [1, c. 144].
B coBpemMeHHON nuTepaType BbliAeNAnTCA
[Ba noaxona Kk onpegeneHunto HaumoHanb-
HOCTU THK nnm MHOroHauuoHanbHbIX Npes-
npuatuin.llepBbin OCHOBAH Ha onpeaene-
HUW NNYHOro ctatyTta camon THK (entity
approach), BToponn — Ha noHumaHum THK
KaK MHOXecCTBa npegnpuatuni (enterprise
approach), kaxaoe n3 KoTopbIX MMEET CBOM
NNYHBIN cTaTyT [2, c. 155].

MepBbI NOAXOA K ONpeaeneHunto Ha-
umoHanbHocT THK 3aknto4yaeTcs B TOM,
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4YTO NIMYHBIM CTATyTOM Takon koprnopaunn
NPU3HaEeTCs 3aKOH CTPaHbl MECTA €€ y4pex-
nenHuvs. Takoi nogxon 6bin pacnpocTpaHeH
00 80-X rr. NpoLwwnoro CToneTus, oH Npume-
Hanca kak K THK, npusdHaBaemMbiM Mexay-
HapoAHbIMM KOpNopaunaMm B cCuUiy y4ya-
CTWNS B HUX CBOUM KarnmnTasaoM MHOCTPaHHbIX
lopunanyecknx nuu, Tak n Kk THK, nmeowmm
pa3BETB/IEHHYIO CETb PUAMANOB, OOYEPHUX
komnaHui. B HacTosdwee Bpems K THK, co-
CTOSILLMM N3 MHOXECTBA A04YEPHUX KOMMA-
HUI, NnpumeHdaeTcsa enterprise approach.
OpHako 1 nNpy 3TOM NOAXOAE AOHEPHSS KOM-
naHug paccMaTpmuBaeTCcs Kak opnanyeckoe
nnuo, aengaouweecs yactbio THK, yen nuy-
HbI CTATyT oNpeaensaeTcsa B COOTBETCTBUMU
C HauMOoHabHbIM MPaBOM TOFO WU MHOTO
rocygapcTea. BelgeneHve geyx nogaxonoB K
onpegeneHnio HaunoHanbHocT THK no3eo-
NFET perynmpoBaTh AEATEbHOCTb MHOIOHa-
LIMOHaNbHbIX (MeXayHapOoOHbIX), U TPaHC-
HaLMOHaNbHbIX KOPNopauyin UCKIIOUUTENBHO
B pamMKax MexXayHapoaHOro YacTHOro npaea
[2, c. 158].

[MoHATME TpaHCHaLUMOHaNbLHOM Kopropa-
LMK CBSI3AaHO C Pa3BUTUEM MHBECTULMIOHHO-
ro 3akoHoaaTenbCTBa 1 obpaLlleHnem pas-
BMBAIOLLIMXCS FrOCYAAPCTB K MaTepuasnbHO-
npPaBOBOMY METOLOY PEryInpoBaHMs Kak K
cnocoOy 3alMTbl HALMOHAsbHbIX UHTEPECOB
rocygapCTBOM — PEUUNMUEHTOM MHOCTPAH-
Horo kanutana.llocne BTopoi MmnpoBon
BOWHbI C NOSIBIEHMEM HOBbIX HE3aBUCUMbIX
rocygapcTB B 3akOoHax (kogekcax) 06 MHO-
CTPaHHbIX MHBECTULMSX, MPUHATBIX 3TUMU
rocygapctBamMu, K MHOCTPAHHbIM lOPUOn-
4eCKUM Nnuam cTanm OTHOCUTb HE TOJbKO
KOMMaHUN, UMEIOLLNE MHOCTPAHHbIN CTaTyT
(cospaHHbIE MO 3aKOHY APYroro rocynap-
CTBAa), HO M HAUMOHasbHbIE, C TOYKM 3peHns
OENCTBYIOLMX KONNTM3UOHHBLIX KDUTEPUEB,
opunanydeckme nmua, Haxogsawmecs noa
KOHTPOJIEM MHOCTPaHHbIX [4, c. 24—29].
YHudurkaunsa npaBoBOro peryampoBaHus
MeXAyHapOOHbIX KOMMNAaHWI BeNachb B ABYX
HanpasneHuax: co3gaHne Kogekca no-
BeneHus THK B pamkax OOH u co3paHue
€0MHOro KopnopaTMBHOIO Npasa B CTpaHax

Eeponenckoro Cotoda. PaboTta Hag Kogek-
COM MoBeAeHnsa npegnonarana co3gaHue
eanHoobpa3Horo pexmma gearefnibHOCTU
05 OPUANYECKUX NNL, UMEIOLLLINX pa3BeT-
BJIEHHYIO CETb GUNNANOB N JOYEPHUX KOM-
naHuin B 3apybexHbix cTpaHax. YHudbukaums
B EBponeiickom Coto3e npoBoamnach B Ha-
npaBieHnn rapMoHM3aLnm npasa O KOM-
naHuax B rocygapcteax — yneHax EC. Ewe
B 70-e rr. XX B. cywiectsoBana npakTnka
CO3[aHNA MexXAyHapOaAHbIX XO3NCTBEH-
HbIX 0ObeaMHEHMI, KOTOpas nNpeagnonarana
obpalleHme K MexayHapoaHoOMy OroBOpY
KaK K Hagnexauwen ¢opme NnpaBoBOro pe-
rynavMpoBaHNa NHOCTPAaHHbIX MHBECTULLUIA.
B 1976 r. O3CP npuHsina dexknapauuto rno
MHOCTPaHHbIM MHBECTULIMSM U MHOFOHaLM -
OHaNbHbIM NPeanpuaATUaAM 1 PykoBoaCcTBO,
B KOTOPOM COZEPXannCb pekoMeHaaumm
rocygapctB — yneHoB O3CP, obpalleHHble
HENOCPeACTBEHHO K TPAHCHALMOHANbHbIM
Koprnopaumsam OTHOCUTENbLHO UX MoBeae-
HUS Ha TEPPUTOPUN FOCYAAPCTBA, FAe MU
OCYLLECTBNAETCH 9KOHOMMYEcKasa nes-
TEeNbHOCTb [5]. OTM AOKYMEHTbI ABNAAOTCS
npPUMepoM perynnpoBaHns aedaTesbHOCTU
MHOrOHaLNOHasNbHbIX NPEANPUATUA C NO-
MOLLbIO, TaK Ha3bIBAEMOIro MAFKOro npa-
Ba, OCHOBAHHOI0 Ha AOOPOBOSIBHOCTY €ro
NpPUMeEHeHUs. 3ajadyen MexayHapoaHoro
npasa Ha 3TOM 3Tane 9BAS0Cb yCTpaHe-
HMEe KOHONNKTA NHTEPECOB, KOTOPbIN CY-
LLeCTBOBAN MexXAy rocyaapcTBaMm NHBe-
CTOPOB 1 rocygapcTeamMu, NPUHUMAaLLMMMN
nHeecTnunn.B Esponerickom Coto3e rap-
MOHM3auUMa NpaBa 0 KOMMNaHUSAX 3aBepLUmn-
nacb npuHatnem PernamenTta Coseta EC
oT 8 okTa6psa 2001 r. Ne 2157 o cTaTtyTe
Esponenckon komnaHum [8]. OgHako u pa-
Hee MMeNNCb MHOTOYNCIEHHbIE MPUMEPbI
NeaTeNbHOCTN MHOCTPAHHbIX OPUANYECKNX
Ny, CO34aBaeMbIX B COOTBETCTBUM C YCIO-
BUSIMU MEXAYHApPOAHbIX 4OrOBOPOB. Takmm
o6Gpa3oM, B POCCUINCKOM 1 3apybexHomn
O0OKTPUHE MHOrFOHaLNOHabHbIE(TPaHCHA
LMOHaNbHbIE) NPeAnpUaTUa(Koprnopaunum)
paccMaTpuBaloTCs Kak CyObekTbl MeXayHa-
POOHOro YacTHOro Npagea.
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